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 P-R-O-C-E-E-D-I-N-G-S 1 

 1:43 p.m. 2 

  CHAIRPERSON MITTEN:  Good afternoon, ladies 3 

and gentlemen.  This is the May 13, 2002 regular public 4 

meeting of the Zoning Commission of the District of 5 

Columbia.  My name is Carol Mitten.  Joining me this 6 

afternoon are Vice Chairman Anthony Hood and 7 

Commissioners Peter May, John Parson and James Hannaham. 8 

  Mr. Bastida, before I go to one item related 9 

to the agenda, are there any preliminary matters? 10 

  SECRETARY BASTIDA:  The staff has no 11 

preliminary matters.  Thank you. 12 

  CHAIRPERSON MITTEN:  Thank you.  We have an 13 

item under correspondence on the agenda that is basically 14 

a request to put a text amendment on our agenda in either 15 

of one or two places, and perhaps both.  The request is 16 

from Holland & Knight on behalf of the Central Union 17 

Mission for an emergency text amendment.  Before we go 18 

any further into the discussion, I'd like to put on the 19 

record that I did an appraisal for Central Union Mission 20 

of their existing facility, and I don't -- I believe I 21 

can be impartial but I'd like to respond to any objections 22 

that the Commission might have or anyone in the audience. 23 

 Any objections?  All right. 24 

  So the request is for an emergency text 25 
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amendment that would allow community-based residential 1 

facilities as a special exception in CM districts.  And 2 

we have a piece of correspondence that was dated May 7, 3 

and we also have a new piece today, dated May 13, that 4 

elaborates on the original request.  So we need to decide 5 

if we're going to just keep that under correspondence 6 

and just acknowledge receipt or if we're going to take 7 

up the text amendment, which we probably could just do 8 

and vote it up or down under -- that would be under Final 9 

Action.  We could put it on the agenda without suggesting 10 

which way the vote would go under Final Action and do 11 

the same under Hearing Action and then just have a more 12 

elaborate discussion as each of those items comes up on 13 

the agenda.  Any thoughts from the Commission? 14 

  Okay.  Since you're not sharing your 15 

thoughts, we'll add under Hearing Action, we will add 16 

consideration of -- that would be just a regular text 17 

amendment, proposed text amendment as an item for possible 18 

setdown.  And then we'll add the issue, as well, under 19 

Final Action on the emergency, so that will be letter 20 

E under Final Action.  And then we'll just vote those 21 

up or down when we get to that point. 22 

  Next, we'll move to action on the minutes. 23 

 Mr. Bastida, where are the minutes from our last meeting? 24 

  SECRETARY BASTIDA:  The transcript was not 25 
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available.  Accordingly, we decided to have those two 1 

minutes of the April's meeting for you for the June 2 

meeting. 3 

  CHAIRPERSON MITTEN:  Thank you.  Next, 4 

we'll move to the status report from the Office of 5 

Planning. 6 

  DEP. DIR. McCARTHY:  Good afternoon, Madam 7 

Chair.  The Office of Planning report, I won't go into 8 

all of the details.  Basically, the intended regulations 9 

have been completed, and the Office of Corporation Counsel 10 

is reformatting some of those.  We expect -- we learned 11 

from the Office of Corporation Counsel this week that 12 

they weren't going to be available for discussion at this 13 

meeting.  We expect them for the June meeting. 14 

  Capitol Point PUD and the Florida Rock PUD 15 

we're discussing today, and also 200 K Street.  We've 16 

submitted a report on making a recommendation about 17 

extending that but indicating that their proposed changes 18 

probably require a public hearing for a PUD modification. 19 

 And in the hearing phase, you see there are several 20 

reports that have been sent down that are waiting for 21 

a hearing date or that have hearing dates coming up 22 

shortly. 23 

  And then in terms of cases outstanding, the 24 

neighborhood commercial overlay review that's listed 25 
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there on Page 2 under Cases Outstanding, it's a little 1 

hard to tell the neighborhood commercial overlays anymore 2 

without a program, but this is the one that deals with 3 

the Commission's request that the Office of Planning 4 

review -- or that the DCRA further regulations on 5 

interpreting implementation of the neighborhood 6 

commercial overlay be set down.  So we have been working 7 

with DCRA and the Office of Corporation Counsel about 8 

those and expect to come back to you with a hearing report, 9 

since it's already been set down, to come back to you 10 

for a hearing report for the June meeting. 11 

  The Washington Clinic has filed at 5401 12 

Western Avenue, they have filed a PUD, and we're analyzing 13 

that project and working with some neighbors and the 14 

Applicant and expect also that there will be a setdown 15 

report for the June meeting.  We're still working on PUD 16 

modifications, and that probably will get wrapped into 17 

the broader notion of possibly doing a roundtable on 18 

changes to the PUD regs rather than just dealing with 19 

PUD modifications. 20 

  We've met with the police department about 21 

a proposed text amendment for police facilities, and we 22 

expect an application on that shortly.  The Catholic 23 

University campus plan has been submitted, and we're 24 

analyzing that at the moment. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 8 

  And in terms -- there's one that I should 1 

mention that I don't see on here, which is the neighborhood 2 

commercial overlay with regard to Square 37 that I -- 3 

  CHAIRPERSON MITTEN:  It's the top of the 4 

second page. 5 

  DEP. DIR. McCARTHY:  Ah, caught underneath 6 

my paper clip.  The traffic report, at least the initial 7 

report, is in.  We have prepared a hearing report which 8 

is just going through a final vetting and which we expect 9 

to submit to the Commission before the end of this week. 10 

 And would you like me to talk at all what's being proposed 11 

there in light of the request that you have, the 12 

correspondence that you have, or do you want to talk about 13 

that later? 14 

  CHAIRPERSON MITTEN:  No, I'd like you to 15 

address the correspondence now if you would. 16 

  DEP. DIR. McCARTHY:  Okay.  What we are 17 

proposing in the zoning text amendment and the map 18 

amendment for the neighborhood overlay would 19 

provide -- would look at the issue of whether or not to 20 

exempt projects below a certain size from the neighborhood 21 

commercial -- from the neighborhood retail requirement, 22 

which we understood from the Applicant was their major 23 

concern along with timing.  So our sense is that when 24 

we submit that this week, that it will serve as the 25 
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pre-hearing statement and final report and can be 1 

scheduled for a hearing as quickly as possible.  So we 2 

don't see a reason to carve off one very small site and 3 

give that a different zoning from what is being considered 4 

in the broader context for Square 37. 5 

  CHAIRPERSON MITTEN:  So let me just maybe 6 

reword what I think you just said, which is given that 7 

there's a broader scope to the planning that's going on 8 

in that area right now, it be counterproductive to carve 9 

off one small piece of that. 10 

  DEP. DIR. McCARTHY:  That it's hard to avoid 11 

the spot zoning issue by only dealing with a piece of 12 

land that's owned by only one person and it's that small. 13 

 So we think it makes more sense to consider it in the 14 

broader context. 15 

  CHAIRPERSON MITTEN:  All right. 16 

  DEP. DIR. McCARTHY:  We know that the 17 

Applicant has a concern about speed, and we don't even 18 

have the final version of the traffic report yet, but 19 

we felt comfortable in moving ahead because we knew there 20 

was a speed issue in getting that to that Commission, 21 

so we had talked about trying to have it resolved by July, 22 

and we think we can still meet that timetable. 23 

  CHAIRPERSON MITTEN:  All right.  Let me just 24 

ask, since you mentioned that I think you're pretty close 25 
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on the antennae regulations and since we often get our 1 

packets with just a few days time to digest the materials, 2 

if you could provide the antennae regulations -- the 3 

proposed antennae regulations to the Commission as soon 4 

as they're available, and then I would ask Mr. Bastida 5 

to distribute them as soon as they're available so that 6 

we would have more time to digest it because I suspect 7 

it's going to be rather technical. 8 

  DEP. DIR. McCARTHY:  We would be happy to 9 

do that.  I mean in fact I don't think, Mr. Bergstein 10 

could correct me, but I don't think that we're talking 11 

about any content changes in terms of the reformatting 12 

so we could provide them in the present format or, Mr. 13 

Bergstein, do you think that would too premature? 14 

  MR. BERGSTEIN:  Well, yes.  I'm working on 15 

just clarity issues and the order in which they appear, 16 

things like that.  So there's not any substantive change, 17 

and I will be providing you with a sort of annotated 18 

version of what you had, and then you can clean it up 19 

and provide it to the Commission.  I hope that's what 20 

you're asking.  But the current version I will not -- if 21 

you're talking about sending the current version that 22 

I have, I think you want to hold back until I've made 23 

some revisions to them, which I expect to do next week. 24 

  CHAIRPERSON MITTEN:  All right.  All I would 25 
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ask is that the Commission be given the maximum amount 1 

of time to digest the proposed regulations before we our 2 

next meeting, because I expect that it will be rather 3 

technical, so we might have some questions if we have 4 

more time to review it than just the Thursday or Friday 5 

before our next meeting.  That's all I'm asking. 6 

  MR. BERGSTEIN:  I understand. 7 

  CHAIRPERSON MITTEN:  Okay.  Thank you. 8 

Any questions for Ms. McCarthy on the status report by 9 

the Office of Planning?  All right. 10 

  Then we'll move to hearing action, which we 11 

placed the item -- the proposal regarding allowing 12 

community-based residential facilities as special 13 

exceptions in CM.  It's considered on the agenda as an 14 

item for possible setdown as a regular text amendment, 15 

and we'll take the emergency up later. 16 

  Let me ask Ms. McCarthy or anyone from the 17 

Office of Planning, if you can, weigh in on the subject 18 

at this point.  I know there hasn't been a lot of time 19 

for discussion, but to the extent that you can guide us 20 

in any way.  And this is -- again, this is limited to 21 

setting this down for on a normal schedule, and we'll 22 

pick up the emergency in a little while. 23 

  DEP. DIR. McCARTHY:  Okay.  Well, as you 24 

know from the date on the letter, the Office of Planning 25 
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received this on May 7, so we haven't had a lot of time 1 

to review the proposal.  We met with the Applicant about 2 

two months ago and suggested, given what they were trying 3 

to accomplish, that they look at a variance for that one 4 

particular site.  They were concerned about their ability 5 

to meet the variance tests, and we told, at that point 6 

in time, that we couldn't support CBRF being a matter 7 

of right in M zones or CM zones.  We said that we could 8 

consider that if it were a special exception, but our 9 

expectation was, given -- and we cautioned the Applicant 10 

that to make a change, that's a city-wide kind of text 11 

amendment like that for CM zones that have a wide variety 12 

of situations in terms of proximity to residential areas 13 

and other services, that that was going to take study. 14 

  And so we don't think that it's out of the 15 

realm of possibility, but our preference was to have an 16 

opportunity to meet with the Federation of Citizens 17 

Associations and social service providers and take a more 18 

detailed look at mapping, CM facilities, how many we -- we 19 

have actually run one map to look at what the proximity 20 

is for CM zones and residential areas and looked at how 21 

many of them immediately abut residential areas.  And 22 

there are quite a few.  And it was our understanding from 23 

the Applicant that they were going to work with the 24 

community, but the same day that we received this letter 25 
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from the Applicant, we also received a letter from ANC-5A 1 

indicating that they would have serious concerns about 2 

establishing an emergency shelter in that location.  3 

So -- 4 

  CHAIRPERSON MITTEN:  Do you have a copy of 5 

that letter with you that we could share with the 6 

Commission?  Because we don't seem to have a copy of that 7 

letter. 8 

  DEP. DIR. McCARTHY:  Oh, no, I'm sorry.  I 9 

had assumed that they had sent it into the Commission 10 

as well. 11 

  CHAIRPERSON MITTEN:  Let me just check.  Mr. 12 

Bastida, did we get a letter from ANC-5A on this subject? 13 

  SECRETARY BASTIDA:  Let me double check.  14 

I don't -- 15 

  CHAIRPERSON MITTEN:  Could you turn your 16 

mike on, please? 17 

  SECRETARY BASTIDA:  I will have to go to the 18 

file and double check.  I don't believe that's the case, 19 

because I don't recall seeing a copy given to me, but 20 

I will double check. 21 

  CHAIRPERSON MITTEN:  Okay.  Thanks. 22 

  DEP. DIR. McCARTHY:  And I'd be happy, Madam 23 

Chair, I can call back to the office and see if Maxine 24 

Brown Roberts, who I gave my copy to, could fax it over 25 
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here as well if Mr. Bastida doesn't have a copy of it. 1 

  CHAIRPERSON MITTEN:  That would be helpful 2 

to us. 3 

  DEP. DIR. McCARTHY:  Okay.  So I guess the 4 

bottom line is we are not opposed to the notion of looking 5 

at this, but we felt that we've got a community-based 6 

residential task force going within the City that's 7 

looking at issues of radius restrictions and what the 8 

potential demand is, especially in light of the 9 

requirements for deinstitutionalizing mental patients 10 

and former prisoners, and there's an enormous need for 11 

finding facilities, so this was one possible way of 12 

opening up the -- increasing the amount of areas in which 13 

such facilities could be located.  But we felt as a broad 14 

city-wide text amendment that we were reluctant to do 15 

that without being able to look at all those zones in 16 

the City and what the adverse impacts might be for locating 17 

CBRFs there, both to the CBRF, in terms of those industrial 18 

facilities, and also just in terms of neighborhood 19 

areas -- residential areas that are immediately abutting. 20 

  CHAIRPERSON MITTEN:  Thank you.  Any 21 

questions for Ms. McCarthy on the subject? 22 

  VICE CHAIRPERSON HOOD:  Yes, Madam Chair.  23 

Ms. McCarthy, after all that you said, I want to make 24 

sure I understand.  So the Office of Planning would 25 
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recommend that we set this down for a hearing but not 1 

necessarily proceed -- and, Madam Chair, let me know if 2 

I'm jumping the gun -- not necessarily proceed passing 3 

this emergency legislation.  Is that what I'm hearing? 4 

  CHAIRPERSON MITTEN:  I think the only 5 

question that's been posed so far is as it relates to 6 

setting it down.  The emergency -- I think we especially 7 

need to get a copy of this letter, if we can, before we 8 

take up that issue.  But just as it relates to the text 9 

amendment. 10 

  VICE CHAIRPERSON HOOD:  So in other words, 11 

we're going to deal with just setting it down now and 12 

come back later on in the agenda and deal with another 13 

piece. 14 

  CHAIRPERSON MITTEN:  Yes, yes. 15 

  VICE CHAIRPERSON HOOD:  You don't want to 16 

do it all at once.  I'll reserve my comments then. 17 

  CHAIRPERSON MITTEN:  Thank you.  Any other 18 

questions or thoughts?  Mr. Parsons? 19 

  COMMISSIONER PARSONS:  Ms. McCarthy, some 20 

time ago, we talked about, not you and I, but the 21 

Commission, the problem that we're having in reducing 22 

the amount of commercial and manufacturing zones in the 23 

City.  Here is another potentially slippery slope.  Have 24 

you got anything scheduled for analysis of that? 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 16 

  DEP. DIR. McCARTHY:  I'm really glad you 1 

asked me that question, because we do -- we have a 2 

procurement that is about to hit the streets that would 3 

allow us to engage planning consultants for a variety 4 

of planning studies, and one of the ones that we have 5 

programmed is to take a look at the manufacturing and 6 

commercial and industrial areas in the City.  What's the 7 

demand, what kind of regulations are there in other 8 

jurisdictions and whether we need to make changes in our 9 

M and CM zones. 10 

  COMMISSIONER PARSONS:  Well, do you think 11 

that locating these kind of facilities in these zones 12 

is tempting and could take off on us? 13 

  DEP. DIR. McCARTHY:  Well, the letter that 14 

we received from ANC-5A specifically raises that issue 15 

and says that M and CM zones provide opportunities for 16 

employment which they consider to be very important in 17 

the City.  One of the reasons that we agreed that there 18 

might be some merit at looking at the issue with special 19 

exceptions is that in this particular case we were talking 20 

about a facility that is within a very easy walk of the 21 

metro station, is a substantially underutilized facility 22 

in a fairly underutilized warehouse area and that there 23 

might be a reason in some of those instances -- that's 24 

one reason why we said it should not occur as a matter 25 
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of right but only with a special exception, that it seemed 1 

possible that there might be some areas where a CBRF made 2 

some sense and might make more sense than a warehouse 3 

or an industrial use. 4 

  But we would feel -- obviously, one of the 5 

broader questions at the Office of Planning would look 6 

at in that city-wide text amendment is the whole issue 7 

of how much land is available for industrial and light 8 

manufacturing purposes, what is the demand likely to be 9 

over the long run and where should we be encouraging those 10 

to take place? 11 

  COMMISSIONER PARSONS:  And didn't you say 12 

that your first advice to this Applicant was to seek a 13 

variance? 14 

  DEP. DIR. McCARTHY:  Yes. 15 

  COMMISSIONER PARSONS:  And their response 16 

was? 17 

  DEP. DIR. McCARTHY:  They weren't sure that 18 

they could meet the test of the -- if it were a use 19 

variance, they would have to meet the undue hardship test, 20 

and whether or not they can document that there's no other 21 

use within the zoning code that that facility could be 22 

put to is a question. 23 

  COMMISSIONER PARSONS:  Thank you. 24 

  CHAIRPERSON MITTEN:  Any other questions for 25 
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the Office?  Mr. Hannaham? 1 

  COMMISSIONER HANNAHAM:  Ms. McCarthy, I know 2 

you mentioned that the Office of Planning is in 3 

consultation with social service agencies and I think 4 

you mentioned the Federation of Civic Associations.  Are 5 

you also consulting with the ANC city-wide on this one? 6 

  DEP. DIR. McCARTHY:  Yes, through the 7 

Federation of Citizens Associations and other 8 

organizations we would be inviting them in, as we would 9 

in any kind of a city-wide text amendment. 10 

  COMMISSIONER HANNAHAM:  Okay.  Okay.  11 

Thanks. 12 

  DIRECTOR ALTMAN:  And I did just want to add 13 

to what Ellen McCarthy said, which is that part of the 14 

reason that we want to do this study but that it's the 15 

industrial areas are very much in transition.  And so 16 

a lot of the industrial space, in general terms, has been 17 

locating outside of the City in the suburbs where the 18 

demand has been and not as much demand in the City, other 19 

than the existing industrial that are here and that are 20 

operating.  But whether there's new demand is unclear, 21 

given the amount of suburban product that's been 22 

developed.  And so we started to look at new uses that 23 

could be appropriate, and that's, I think, part of the 24 

reason we're open to considering it.  It's the question 25 
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of how you consider it. 1 

  CHAIRPERSON MITTEN:  Thank you.  Any other 2 

questions before we turn to some deliberation?  All 3 

right.  Anyone like to -- 4 

  (Whereupon, the foregoing matter went off 5 

  the record for a short period of time.) 6 

  CHAIRPERSON MITTEN:  All right.  Is anyone 7 

prepared to make a motion as it relates to hearing action 8 

regarding the CBRFs as special exceptions in CM zones? 9 

  COMMISSIONER PARSONS:  I would move that, 10 

but I'm trying to recall whether Ms. McCarthy was specific 11 

as to when she said she would be ready to do this. 12 

  CHAIRPERSON MITTEN:  Well, let's ask her. 13 

  DEP. DIR. McCARTHY:  I'm sorry, when we could 14 

do a hearing report? 15 

  COMMISSIONER PARSONS:  Yes. 16 

  DEP. DIR. McCARTHY:  It depends on whether 17 

the Commission would like to wait for the results of the 18 

study about manufacturing in commercial districts, 19 

because that one will take another 30 days.  It should 20 

be advertised today.  It will take another 30 days for 21 

the responses to come in and a few days after that to 22 

be evaluated.  So it would be, my guess is, probably 90 23 

days before we could engage the consultant and have at 24 

least a preliminary report. 25 
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  COMMISSIONER PARSONS:  So this is something 1 

that should occur in the fall. 2 

  DEP. DIR. McCARTHY:  Right.  My guess is 3 

that we probably wouldn't be ready to have a hearing and 4 

have all those issues dealt with until September or 5 

October. 6 

  COMMISSIONER PARSONS:  Well, with that 7 

understanding, I would move that we set this down for 8 

hearing. 9 

  SECRETARY BASTIDA:  Excuse me, Madam 10 

Chairman?  All the hearing dates between June and July 11 

are all taken, so there was no possibility of a hearing 12 

until the second half of September. 13 

  CHAIRPERSON MITTEN:  That's fine. 14 

  SECRETARY BASTIDA:  I just want to remind 15 

you. 16 

  CHAIRPERSON MITTEN:  I don't think the 17 

Office of Planning was suggesting they would be ready 18 

any sooner than that. 19 

  COMMISSIONER HANNAHAM:  I'll second that, 20 

Madam Chairman. 21 

  CHAIRPERSON MITTEN:  All right. 22 

  VICE CHAIRPERSON HOOD:  Question. 23 

  CHAIRPERSON MITTEN:  Yes? 24 

  VICE CHAIRPERSON HOOD:  Madam Chair, again, 25 
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I would like to see us deal with the emergency request 1 

first actually before we do the hearing action.  And if 2 

Mr. Parsons would accept my amendment, if it's 3 

appropriate, I would also like to add to that that we 4 

deny the emergency legislation and go forward with the 5 

hearing. 6 

  COMMISSIONER PARSONS:  You deny the request 7 

for emergency text amendment? 8 

  VICE CHAIRPERSON HOOD:  Exactly.  That way 9 

we'll give the Task Force time to do whatever their work 10 

is and also to be able to set up a scenario, if it's 11 

approved under hearing action, to do a special exception 12 

if that process moves forward. 13 

  And I'll tell you my rationale reason why. 14 

  Mostly CBRFs are people who are rehabilitating, and 15 

how are we going to rehabilitate folks if we're going 16 

to put them in industrial areas?  I don't consider that 17 

as being rehabilitation.  They may be a little more than 18 

what's asked for here, but I see us opening up a wide 19 

variety of issues, and I would rather have the Office 20 

of Planning to do a fully study.  That's why I would hope 21 

that the emergency legislation actually fails, because 22 

I will be voting against it, and I hope you would add 23 

that to the amendment. 24 

  COMMISSIONER PARSONS:  Yes, I would accept 25 
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that amendment.  I completely concur with you. 1 

  CHAIRPERSON MITTEN:  All right.  Now, my 2 

plan is being thwarted by Mr. Hood, because I would like 3 

to have the Office of Planning address the emergency per 4 

se.  I would like to get the letter from ANC-5A, and if 5 

we're going to -- if we're inclined to deny the request 6 

for the emergency, then we'd ask Mr. Sher to come forward. 7 

 So let's see if -- are we making any progress with the 8 

letter? 9 

  DEP. DIR. McCARTHY:  The letter is here.  10 

We're just passing out copies right now. 11 

  CHAIRPERSON MITTEN:  All right.  So let's 12 

have Ms. McCarthy speak to the emergency.  We'll have 13 

the letter passed out as soon as the copies are made, 14 

and then we'll have Mr. Sher come forward.  Thank you, 15 

Mr. Hood. 16 

  COMMISSIONER PARSONS:  Mr. Hannaham didn't 17 

weigh in on this amendment.  He seconded the motion. 18 

  COMMISSIONER HANNAHAM:  I seconded it.  I'd 19 

be in favor of the attachment to the amendment, to the 20 

basic amendment. 21 

  CHAIRPERSON MITTEN:  All right.  So we're 22 

just going to set our deliberation aside on the motion 23 

for a moment and get some input.  Ms. McCarthy, on the 24 

emergency. 25 
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  DEP. DIR. McCARTHY:  Well, as you can see 1 

from ANC-5A, they've expressed serious concerns about 2 

the use of the property for a shelter.  That's obviously 3 

something that would be dealt with in the special 4 

exception hearing, and we're talking about a broader case 5 

here.  But I guess my concern is there's just too many 6 

loose ends between the CBRF Task Force on the City side 7 

and a look at the reuse of industrial zones and the 8 

possible rezoning of those at this point in time to merit 9 

an emergency setdown. 10 

  Plus there isn't really -- we haven't had 11 

a chance to look in detail at the letter that the Applicant 12 

sent in right before the hearing, and I know that they 13 

have several pages of precedence and we've not had a chance 14 

to look and see how relevant those precedence are, but 15 

it's not an emergency from the point of view of the health, 16 

safety and welfare of the citizens of the District.  It's 17 

more an emergency from the point of view of financing 18 

of the Applicant.  But maybe the Applicant could address 19 

that more easily than I can. 20 

  CHAIRPERSON MITTEN:  All right.  Let me see 21 

if the Commission has any questions for Ms. McCarthy and 22 

then we'll have Mr. Sher come forward.  Any questions 23 

for Ms. McCarthy on her comments on the emergency?  Mr. 24 

Hannaham, any questions? 25 
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  COMMISSIONER HANNAHAM:  No.  I have no 1 

further comments.  Thanks. 2 

  CHAIRPERSON MITTEN:  Okay.  I think -- I'm 3 

glad you made the point about where the emergency aspect 4 

of this is coming from.  That was helpful.  So now we'll 5 

have Mr. Sher come forward for some -- 6 

  VICE CHAIRPERSON HOOD:  Actually, Madam 7 

Chair, I don't believe we voted it up or down yet. 8 

  CHAIRPERSON MITTEN:  Before we vote anything 9 

down, we're going to give the Applicant an opportunity 10 

to weigh in.  So come on down. 11 

  SECRETARY BASTIDA:  The price is right. 12 

  MR. SHER:  Madam Chair, members of the 13 

Commission, for the record, my name is Stephen Sher, the 14 

Director of Zoning and Land Use Services with the law 15 

firm of Holland & Knight, and we represent the Central 16 

Union Mission. 17 

  Let me try and summarize what we're asking 18 

the Commission to do in 25 words or less, which is give 19 

us the opportunity to have a hearing before the Board 20 

of Zoning Adjustment that is other than a use variance, 21 

because, quite frankly, we don't think we can prove a 22 

use variance.  It's a CM district, it's a building that's 23 

been use as a warehouse and an industrial-type facility, 24 

and I just don't think there's any way we could come in 25 
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here there's no reasonable use of that property for a 1 

CM purpose, which would be the standard to get a use 2 

variance in that zone. 3 

  The Central Union Mission is currently 4 

located on 14th Street.  About 80 percent of its space 5 

is office/permitted CM type uses.  The remaining 20 6 

percent is what we need to get the hearing on, but the 7 

whole point of the Central Union Mission's attempted 8 

purchase of this property is to consolidate all of those 9 

things in one place so they're not scattered in three 10 

or four separate buildings and they can get the 11 

efficiencies that would enure to them if they could put 12 

all this in one place. 13 

  In terms of whether or not this is a use 14 

permitted that is appropriate in a CM district, again, 15 

what we're looking for is kind of enabling legislation. 16 

 We want to be able to get the Board, lay out what we 17 

want to do, talk about what our impacts are, give full 18 

notice and have a hearing and have everybody come in and 19 

say it's a good thing, it's a bad thing.  It's within 20 

1,000 feet of the Rhode -- this particular location is 21 

within 1,000 feet of the Rhode Island Avenue metro 22 

station, it is a building that is pretty well suitable 23 

to what the Mission's needs are for this particular 24 

function that it wants to accommodate there, and that 25 
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is a particularly important function to the District of 1 

Columbia. 2 

  There are not many residential neighborhoods 3 

that will stand up and say, "Okay.  Bring your facility 4 

and locate it here."  We'd have a problem going into most 5 

residential neighborhoods because of our substantial 6 

non-residential component.  So if we're trying to put 7 

all these pieces together, if we come in with a facility 8 

that's 80 percent non-residential, that's a bad fit in 9 

a residential zone, where at the same time our problem 10 

is our residential side is not, at the moment, a permitted 11 

fit in the CM zone. 12 

  So looking for places to accommodate these 13 

functions, and I think this is a significant function 14 

for the overall welfare of the District of Columbia, we 15 

think we'd like to be able to get to the Board and make 16 

that case.  That was more than 25 words, but that's the 17 

thrust of what we're trying to do here. 18 

  CHAIRPERSON MITTEN:  All right.  Okay.  Let 19 

me see if any of the commissioners have any questions 20 

for you.  Any questions for Mr. Sher?  Mr. Hannaham. 21 

  COMMISSIONER HANNAHAM:  You would like to 22 

make the case for these changes on a District-wide basis 23 

despite the fact that you're representing just one client. 24 

 Is that my understanding? 25 
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  MR. SHER:  We thought we were trying to put 1 

together a text amendment that was relatively simple.  2 

Anything that's simple, of course, has ramifications that 3 

go beyond.  If the Commission was desirous of limiting 4 

the scope of this hearing, there are any number of add-ons 5 

that you could put or add to the language we've proposed. 6 

 For example, we said in any CM zone.  If you want to 7 

make it only in CM-2 zones, then you've excluded a fair 8 

number of properties that way.  If you wanted to say 9 

properties in a CM-2 zone within 1,000 feet of a metro 10 

station, then you've drawn that ring quite a bit tighter. 11 

 If you wanted to say properties in a CM-2 zone within 12 

1,000 feet of a metro station that met the standards that 13 

otherwise might apply in a R-5 district, you could sort 14 

of draw that ring even tighter. 15 

  And I'll be blunt and say I don't care how 16 

you do this as long as we can get to the Board and make 17 

our case.  We looked at it and thought of this as a way 18 

that was the most simple way to address what we thought 19 

we were trying to do.  But if the Commission were trying 20 

to exclude properties that somehow might be a problem, 21 

I think there are a number of ways to do that, and I just 22 

suggested three, that might limit the number of properties 23 

that might otherwise be available. 24 

  I want to just add one other thing in that 25 
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regard.  Because you still have to go get a special 1 

exception and because this is not a matter of right, this 2 

is not particularly more attractive than trying to find 3 

a property in a residential zone for people who are 4 

primarily residential service providers.  You still have 5 

to go through the special exception process, you've got 6 

to pay more, generally, for an industrial zone than you 7 

would wind up paying for residentially zoned land, and 8 

if your focus was primarily residential service provider, 9 

you probably wouldn't be looking at CM properties. 10 

  Because the Mission has this substantial 11 

non-residential component, we don't think that we're a 12 

particularly good fit in a residential zone.  I mean I 13 

think we'd wind up then having to ask for a use variance 14 

to permit all our office space if we wind up having to 15 

go in a residential zone or we've got to ask for a use 16 

variance to permit our residential space in the industrial 17 

zone.  And either way we don't think that's the way we 18 

should be before the Board. 19 

  COMMISSIONER HANNAHAM:  Could you speak to 20 

the emergency aspect of this? 21 

  MR. SHER:  The Mission has a contract to 22 

purchase this property.  That contract originally was 23 

to expire on May 6.  We were able to get an extension 24 

of the contract, and I think it will run to approximately, 25 
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if we can exercise all of the options that we have, will 1 

run about 90 days from May 6, so June, July, roughly the 2 

beginning of August.  What we were trying to do was have 3 

the Commission adopt this on an emergency basis and file 4 

as soon as we can with the BZA and try and get a hearing 5 

in  July so we can see if we can -- if the Board will 6 

say yes or no.  If the Board says no, it's over. 7 

  CHAIRPERSON MITTEN:  They'll say no to a 8 

hearing in July, I can tell you that -- their schedule. 9 

  MR. SHER:  Well, at least as far as we knew, 10 

there were still hearing dates available -- BZA hearing 11 

dates available in July.  I know the Zoning Commission 12 

has filled its calendar.  But as of Thursday or Friday 13 

of last week, there were still slots left on the July 14 

calendar. 15 

  CHAIRPERSON MITTEN:  Okay. 16 

  MR. SHER:  That's what we're trying to do. 17 

  COMMISSIONER HANNAHAM:  Okay.  Thank you.  18 

I understand now. 19 

  CHAIRPERSON MITTEN:  All right.  Thank you, 20 

Mr. Sher. 21 

  MR. SHER:  Thank you. 22 

  CHAIRPERSON MITTEN:  All right.  So the 23 

motion we have before us has two components.  One is to 24 

set down the proposed text amendment for public hearing 25 
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and simultaneously to deny the request for the emergency. 1 

 My thoughts are I agree with the framing of the motion 2 

because one of the things about a special exception is 3 

that there's the presumption of compatibility of the use 4 

within the underlying zoning.  And I think while we've 5 

heard comments from the Office of Planning that that's 6 

something that they're willing and interested in 7 

exploring, I don't think we are at the point yet where 8 

we can say that we're certain that the use is -- there's 9 

this underlying presumption of compatibility.  So I'm 10 

in favor of the motion as it's been put forward.  Any 11 

other comments by the Commission? 12 

  COMMISSIONER PARSONS:  I just wanted to 13 

reemphasize something I think Ms. McCarthy said.  14 

Although the Holland & Knight supplemental package points 15 

out some examples of specificity, it's generally been 16 

the policy of the Commission that there is a city-wide 17 

emergency that affects a broad sector of the community, 18 

and I'd like to stick with that and say that we should 19 

use the emergency powers that we have in a very, very 20 

selective way.  And I don't think that I was persuaded 21 

by Mr. Sher or the written material that that's the case 22 

here. 23 

  CHAIRPERSON MITTEN:  Thank you.  Any other 24 

discussion?  Mr. May? 25 
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  COMMISSIONER MAY:  Yes.  I guess maybe I 1 

missed this in what Mr. Sher had to say, but if this is 2 

not taken up on an emergency basis, given the nature of 3 

the contract of that specific property and what not, is 4 

there still going to be an interest in having this text 5 

amendment anyway?  In other words, does the whole issue 6 

go away if we say no to the emergency? 7 

  CHAIRPERSON MITTEN:  Well, I think 8 

that's -- actually, that's a good question, which is does 9 

the Commission think that this is something worth 10 

exploring because it's a good idea to explore whether 11 

CBRFs of any kind could be compatible in industrial zones 12 

or are we really just trying to address a specific concern 13 

of a specific user?  So I think what we heard from the 14 

Office of Planning is that there's a task force underway 15 

dealing with community-based residential facilities and 16 

issues about distance from other facilities and 17 

concentration and all of that.  There's a study that's 18 

about to be undertaken about industrial zones in the City. 19 

 And so maybe those things -- it's appropriate that those 20 

discussions overlap to some degree.  So I don't think 21 

it's just about a specific user, although that is what 22 

has given rise to the request. 23 

  COMMISSIONER MAY:  Well, I think in that 24 

context then it makes more sense.  I just didn't -- it 25 
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seemed like we were possibly creating work when there 1 

wasn't a real need for it. But if it's something that's 2 

going to be addressed in the process of what the Office 3 

of Planning is already doing, then it makes more sense. 4 

  CHAIRPERSON MITTEN:  Any other comments?  5 

All right.  We have the motion to set the text amendment 6 

down for public hearing and to deny the emergency.  All 7 

those in favor please say aye.  Those opposed please say 8 

no.  Mr. Bastida? 9 

  SECRETARY BASTIDA:  The staff will record 10 

the vote five to zero.  Mr. Parsons moving and Mr. 11 

Hannaham voting in the affirmative.  Ms. Mitten, Mr. May 12 

and Mr. Hood voting on the affirmative.  Thank you. 13 

  CHAIRPERSON MITTEN:  Thank you.  All right. 14 

 Now we'll move to proposed action, Zoning Commission 15 

Case Number 01-17M, et cetera, which is the 1957 E Street 16 

PUD modification request. 17 

  COMMISSIONER PARSONS:  I'll recuse myself 18 

from this, as I have in the past. 19 

  CHAIRPERSON MITTEN:  Thank you, Mr. Parsons. 20 

 Mr. Bastida, did you want to set this up? 21 

  SECRETARY BASTIDA:  Yes.  Madam Chairman, 22 

the Commission has waived the filing of the late -- have 23 

waived for the time frame for the late filing and added 24 

to the record all those late filings.  The Office of 25 
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Zoning has provided you all the information it has 1 

received, and the staff is requesting a decision on this 2 

matter.  Thank you. 3 

  CHAIRPERSON MITTEN:  Thank you, Mr. Bastida. 4 

 Just to make it crystal clear, there was an executive 5 

session prior to this public meeting, and it was at that 6 

executive session that we voted to reopen the record and 7 

accept all the late filings that had been received in 8 

the case. 9 

  I'd like to begin our discussion today with 10 

sharing with the Commission and those assembled some of 11 

my thoughts about how we have come to where we are today, 12 

because I've struggled with this request, and I think 13 

that a lot of the problems really go back to a shortcoming 14 

of the original PUD orders, and I'd just like to share 15 

some of that. 16 

  I think many of the items, if not all of the 17 

items, that had been proffered as amenities in the 18 

original PUD were not embodied in conditions, and 19 

consequently they were not enforceable, and I'd like to 20 

just enumerate some of those.  The first was an amenity 21 

that had been proffered but not incorporated into a 22 

condition was retention of a major national association. 23 

 That was the Associated General Contractors.  So because 24 

it was not conditioned, the order was not conditioned 25 
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on this amenity, when AGC or another national association 1 

was not part of the equation, it did not give rise to 2 

a basis for the Zoning Administrator denying the request 3 

for the permit.  So the focus there was on the use, not 4 

the user. 5 

  What has the Commission learned from this? 6 

 We've had subsequent cases where applicants have come 7 

to us and said the amenity that they are proposing, in 8 

part, is that they are a national association and they 9 

will be retained in the City if the PUD is approved.  10 

We have said that is not an appropriate amenity.  So we 11 

would not make the same mistake again, but this was not 12 

a condition of the original order, notwithstanding that 13 

people thought that was an amenity. 14 

  Next, additional annual tax revenues of $2.54 15 

million.  First, that was never set up as a comparison 16 

between what would arise as a matter of right and what 17 

would arise as a consequence of the PUD.  So we didn't 18 

have that the amenity was something over and above matter 19 

of right, it was just proffered that this development 20 

would generate additional annual tax revenues of $2.5 21 

million.  What this requires is that, first, that it be 22 

a non-tax exempt owner, which is not the case and, as 23 

we've learned, is not an appropriate requirement for such 24 

an approval. 25 
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  So for the Commission to have given the false 1 

expectation to the public that additional annual tax 2 

revenues was an amenity was inappropriate, but it was 3 

not a condition of the order.  So if those tax revenues 4 

did not result from the eventual development, there was 5 

nothing that could be done in terms of enforceability. 6 

 And what we have learned from that is there's no way 7 

to condition a PUD on the tax revenues that will flow 8 

from it.  So that's not an amenity going forward. 9 

  Attractive urban design.  The original PUD 10 

plans required approval by the Commission of Fine Arts. 11 

 The Applicant sought to circumvent the modification 12 

process by seeking direct approval from the Commission 13 

on Fine Arts for plan modifications.  Now, whether that 14 

was appropriate or not may have been a misunderstanding. 15 

 I'm not going to pass judgment on that.  It was certainly 16 

the judgment of the BZA that that required the approval 17 

of the Zoning Commission, which is why they upheld the 18 

appeal of the permit on that basis. 19 

  But what does the Commission learn from this? 20 

 To avoid any further misunderstandings on the part of 21 

either applicants or the Zoning Administrator in 22 

subsequent orders where CFA approval is required, the 23 

Zoning Commission in the order has articulated that the 24 

design modifications that are -- any design modifications 25 
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that are generated by the applicant, not by CFA, are not 1 

permitted outside the modification process.  We now 2 

incorporate that into our orders. 3 

  The issue regarding residential housing 4 

units, those were considered to be an amenity of the 5 

project, and the expectation was -- the expectation, this 6 

was not a condition -- was that those units would be for 7 

non-transient, permanent residents.  That was an 8 

expectation, that was never a condition of the order.  9 

 The order merely said residential units.  And even if 10 

the PUD order had specified or could be construed to 11 

preclude dormitories, one thing that we learned again 12 

through this case is that a dormitory, as defined, not 13 

in the regulations, but in Webster's Dictionary, which 14 

is where we're directed to go, refers to the configuration 15 

of the building, not who lives in the building.  So the 16 

PUD was not enforceable as it related to the type of 17 

housing being provided and the expectations that the 18 

community had. 19 

  My reason for enumerating these amenities 20 

and the shortcomings of the original orders is twofold. 21 

 First, the ANC has made these amenities the focus of 22 

their opposition to the PUD modification.  Through their 23 

expert, Dr. Shalit, they quantified the dollar value of 24 

the amenities and have recommended to us that we extract 25 
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the same level of benefits in order to approve the 1 

modification.  However, because the amenities were 2 

largely not enforceable to begin with, I don't think they 3 

represent the proper standard. 4 

  And another issue is that the PUDs are not 5 

equivalent.  For instance, the old PUD, the approval was 6 

for 7.96 FAR; the new PUD is for a full FAR less.  So 7 

there is not the same balancing that needs to go on. 8 

  Second, the standard for a PUD requires that 9 

the project exceed the standard as if the development 10 

had proceeded under matter-of-right zoning.  So if we 11 

go back to the beginning, and this is another comparison 12 

that was being made, which is relative to SP2 zoning, 13 

here's what conditions existed.  The existing zoning was 14 

SP2 at the time of the original application.  The land 15 

use map designation was high-density commercial.  The 16 

Applicant had originally come in requesting C4 zoning. 17 

 They were persuaded to amend that request to C3C, which 18 

was medium- to high-density commercial, as opposed to 19 

the high-density commercial zone that C4 represented that 20 

would have been consistent with the underlying land use 21 

designation. 22 

  Office of Planning at the time had said that 23 

they believed that there was an oversight in the land 24 

use map and that it was intended to be mixed use zoning. 25 
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 Now, the land use map designation has been amended to 1 

reflect of mix of uses, high-density commercial and 2 

medium-density residential.  That's what this proposal 3 

is.  We do not have in the record that this proposal, 4 

which conforms to the land use map designation, will 5 

create any unacceptable adverse impacts, and it clearly, 6 

even though people don't necessarily agree that this is 7 

the right mix of amenities or benefits, it provides 8 

amenities and benefits significantly over and above that 9 

which would be provided by a matter-of-right project. 10 

  So I want to share this because I've struggled 11 

with this.  In the beginning, I was very much inclined 12 

to the ANC's view, but after a careful reading of the 13 

orders and really what was legally expected as a result 14 

of the development, I think there was just a terrible 15 

shortcoming in the way the order was written that I think 16 

maybe evolved out of the fact that there was a high level 17 

of good feeling at the time that the original PUD was 18 

approved, because the associated general contractors had 19 

been offering what the community thought was a good mixed 20 

use project. 21 

  So I'll turn it over to any of the other 22 

commissioners that want to share their thoughts. 23 

  VICE CHAIRPERSON HOOD:  Madam Chair, I would 24 

just say in reading the material I was too also have been 25 
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in the situation where I was trying to figure out how 1 

we can proceed.  While I agree with most of, I guess 99 2 

percent, of what you said, I did have some issues with 3 

some stuff that we received in the submittals, the latest 4 

submittals which pertain to the West End Citizens 5 

Association and the way they proceed and the way they 6 

have -- I can tell you that I have a problem with them 7 

not being inclusive and just having a few folks down there 8 

coming in front of this Board speaking just for 9 

themselves.  Now, if I'm wrong, I stand to be corrected, 10 

but I'm going by what I have here in front of me, which 11 

for some reason at this late date presented itself.  I 12 

don't know where it came from but it showed up. 13 

  And, also, in looking at some of the requests 14 

that the ANC had had to GW, I have some concerns about 15 

that, because they never sat down with GW at the table. 16 

 While I think that one or two of these amenities or 17 

benefits that they have asked for I think may have been 18 

something that could have been negotiated, but I don't 19 

think it's correct for this Commission to sit here and 20 

negotiate for them.  Unfortunately, they did not sit at 21 

the table and work those things out with George 22 

Washington. 23 

  Again, I'm perplexed, I'm a little upset with 24 

West End.  The few folks that are speaking are not exactly 25 
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holding community meetings like they should.  And with 1 

the ANC I'm a little upset because they didn't even sit 2 

down and have any dialogue, give GW a chance to even turn 3 

these things up or down.  They left it up to us, and I 4 

don't think that's our jurisdiction to come up with public 5 

amenities and public benefits for the community. 6 

  So with that, Madam Chair, I guess we're going 7 

to have to just see what we have in front of us and vote 8 

it up or down.  Thank you. 9 

  CHAIRPERSON MITTEN:  Mr. May? 10 

  COMMISSIONER MAY:  I just would like to echo 11 

Commissioner Hood's comments with regard to the 12 

involvement of the various neighborhood representatives 13 

in this case.  I share a similar disappointment that the 14 

input that we were getting from the community was as 15 

convoluted as it turned out to be in the end.  I also 16 

think that there seems to be some understanding or some 17 

interpretation of what the Commission's role is that 18 

somehow puts us into this position of negotiating 19 

amenities packages, which is not our role at all and that 20 

we have to react to what is proposed by the offeror.  21 

We're not going to get into negotiations with a developer 22 

of a given property on behalf of the ANC or any citizens 23 

group whatsoever.  We have to respond to what's presented 24 

to us, and with that in mind, in the future, I would hope 25 
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that what we wind up with is a dialogue between developer 1 

and the community that is more fruitful and productive 2 

so that we can have something to react to that does seem 3 

truly representative. 4 

  CHAIRPERSON MITTEN:  Thank you.  Any other 5 

comments?  What I'd like to do is talk about -- we have 6 

some specific language modifications that have been 7 

requested, and what I'd like to do is see if we could 8 

vote this up or down sort of in concept and then deal 9 

with some specific language changes that we might want 10 

to propose. 11 

  So with that, I would move approval of the 12 

modification requested in Zoning Commission Case Number 13 

01-17M, as it generally conforms to what's included in 14 

the Applicant's proposed findings of fact and conclusions 15 

of law, subject to some specific modification. 16 

  VICE CHAIRPERSON HOOD:  Second. 17 

  CHAIRPERSON MITTEN:  Any further 18 

discussion?  All those in favor please say aye.  Those 19 

opposed please say no.  Mr. Bastida. 20 

  SECRETARY BASTIDA:  The staff would record 21 

the vote four to zero to one.  Ms. Mitten moving and Mr. 22 

Hood seconded.  Mr. Peter and Mr. Hannaham voting on the 23 

affirmative; Mr. Parsons not voting, having recused 24 

himself from the case. 25 
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  CHAIRPERSON MITTEN:  Thank you.  It's Mr. 1 

May, not Mr. Peter. 2 

  SECRETARY BASTIDA:  I'm sorry. 3 

  VICE CHAIRPERSON HOOD:  Madam Chair, may I 4 

just ask some of the revisions -- I don't know any correct 5 

way to say this, but after I found out what the 6 

WECA -- apparently what was going on, I had actually went 7 

through all of their revisions, saw which ones I thought 8 

were appropriate or not.  And, unfortunately, I saw the 9 

letter after I had -- that was under the bottom, and I 10 

had kind of discontinued in hearing from them, 11 

unfortunately, because of the process that they had over 12 

there.  So I'm hoping that a lot of this, I don't know 13 

if it is, maybe some of it may be good, but I still have 14 

a concern with us even accepting that the way it was given 15 

to us and the way it was presented to us.  So I guess 16 

I'll wait to see how this goes, but I have a problem, 17 

basically, accepting anything from them. 18 

  CHAIRPERSON MITTEN:  I understand that 19 

completely, Mr. Hood, and I think it's unfortunate that 20 

at the 11th hour and 59th minute that we were provided 21 

the input from the other Board members of the West End 22 

Citizens Association.  It would have been helpful for 23 

the Commission to have had that earlier. 24 

  One of the areas of concern that I have, and 25 
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if we can focus on, dare I say it, Condition 9 of this 1 

proposed order, one of my concerns is that we've been 2 

provided the Articles of Incorporation of the feeding 3 

program of Foggy Bottom.  I think that's -- I don't know 4 

what the precise name is but -- Foggy Bottom Feeding 5 

Program.  And -- let me just find that.  And so that we 6 

don't fall into the trap that we've fallen into in the 7 

past, which is that we have expectations that certain 8 

things will happen and then those expectations are not 9 

met, in Condition 9(a), what will be reviewed is that 10 

the donations are made, but what will not be reviewed 11 

is how those donations are put to use.  And in the Articles 12 

of Incorporation of the Foggy Bottom Feeding Program, 13 

it says the purpose includes but is not limited to 14 

providing nutritious foods at a discount to supplement 15 

the diets of the elderly and low-income residents of Foggy 16 

Bottom.  So this group may undertake any other charitable 17 

function that they choose to, but that's not the intent 18 

of the Commission, that the money will be spent on just 19 

anything. 20 

  And also under -- this is also under Section 21 

9 of the Articles of Incorporation, it says that the 22 

Corporation shall be authorized and empowered to pay 23 

reasonable compensation for services rendered and to make 24 

payments and distributions in furtherance of the purposes 25 
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set forth above.  So it's possible that the Board members 1 

of this Foundation, one of whom happens to be the President 2 

of the West End Citizens Association, could draw a salary 3 

based on their participation in seeing the purposes of 4 

the Foundation carried out.  And I would, for one, would 5 

not like to see, and I don't think it's the intention 6 

of the Applicant, that that money should be put to any 7 

other purpose than providing meals for the elderly and 8 

low-income residents of Foggy Bottom. 9 

  So if it's possible, Mr. Bergstein, could 10 

we -- given that the annual reports on the status of the 11 

Program are going to be provided to the Zoning 12 

Administrator, is it possible to add to that that the 13 

Zoning Administrator -- or add some language that will 14 

prohibit any of the contribution being used to pay 15 

salaries or any administrative function of the Foundation 16 

and that would preclude any portion or require that any 17 

part of the contribution -- let me start my sentence 18 

over -- that would require that the contribution be spent 19 

exclusively for the purposes for which it's being provided 20 

and not for these other purposes that the Foundation might 21 

undertake? 22 

  MR. BERGSTEIN:  My problem with that type 23 

of language is that the Foundation is not a party before 24 

you. 25 
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  CHAIRPERSON MITTEN:  Okay. 1 

  MR. BERGSTEIN:  You have an Applicant who 2 

is willing to provide a certain amount of money to a 3 

certain entity.  We've had this in other applications 4 

as well, where, generally speaking, we use words like, 5 

"The contributions shall be conditioned upon certain 6 

things."  That's the best you can do.  But if it turns 7 

out that this Foundation, for which the Applicant is not 8 

entirely responsible for, it's a third party, does 9 

something that's in violation of the Commission's intent, 10 

then, in essence, you then penalize the Applicant who 11 

may be innocent in terms of the misuse of that money. 12 

  So it would be better -- the most you can 13 

say is that the contribution shall be conditioned upon 14 

its use being solely for the purpose of providing a feeding 15 

program and shall not be used for salaries, overhead or 16 

any unrelated activities.  And then, in essence -- but 17 

if that is breached, I don't think that you can then deny 18 

relief or seek enforcement against the applicant who's 19 

done the most that they can do under those circumstances. 20 

  CHAIRPERSON MITTEN:  Right.  And that's a 21 

good point, but could the provision that the money be 22 

spent for the purposes intended and if it's not given 23 

that this is going to take place over a period of time, 24 

if it's not, can that kick the Applicant into Option 2, 25 
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which is that then they would be no longer required to 1 

provide the money to the Foundation if the Foundation 2 

doesn't comply with the intent of the Applicant and of 3 

the Commission, and then they just won't get anymore 4 

money; it will go into Option 2? 5 

  MR. BERGSTEIN:  That I believe you can do. 6 

 In essence, to say if the Applicant becomes aware that 7 

the money is being used for a purpose other than that 8 

set forth in the condition, then the next payment, because 9 

there will be five payments, would go to B.  Now whether 10 

or not you want the Applicant to advise you of that 11 

beforehand or whether or not you want to make this an 12 

automatic action, I think is up to you.  But you can 13 

certainly do what you're talking about. 14 

  CHAIRPERSON MITTEN:  All right.  Can you 15 

help us craft the language that's going to bridge that? 16 

  MR. BERGSTEIN:  Well, I think what you can 17 

use is something like what is -- I guess it's the last 18 

sentence of 9(a), "If for any reason the Feeding Program 19 

cannot operate as described above or if GW becomes aware 20 

that the contribution, its last contribution was not used 21 

solely for the purpose of providing a food service 22 

benefit," I can't think of the exact words at the moment, 23 

"then it will pay its next payment and all forthcoming 24 

payments due to an existing non-profit food service, et 25 
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cetera." 1 

  CHAIRPERSON MITTEN:  Okay.  Now, there's 2 

also some -- we have a revised Condition Number 9(a) that 3 

makes the first $100,000 contribution and sets a schedule 4 

for subsequent contributions.  It requires that the 5 

budget for the Foundation be approved by the Foundation 6 

and the University, and that's problematic, because it 7 

requires a fair amount of oversight on the part of the 8 

Zoning Administrator to track the date if it's not the 9 

date of the Certificate of Occupancy, and that would be 10 

the date that would be preferable.  But I understand, 11 

again, that the University would not want to be -- if 12 

the Foundation is not prepared to get in business that 13 

quickly, that they don't want to just be handing over 14 

the contribution.  Mr. Bergstein, do you have any 15 

suggestions about how we could solve that? 16 

  MR. BERGSTEIN:  I think the only way to solve 17 

it, because I can't think of anything else, is to really 18 

key everything into the certificate of occupancy date 19 

since that's the most pertinent date, and to indicate 20 

that the first payment is due on that date, and it either 21 

goes to this Foundation and the question is whether or 22 

not the Zoning Commission wants to specify this whole 23 

budget process or whether or not it wants to limit it 24 

to just whether or not there is a viable, operating 25 
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Foundation.  And then if not, that the money goes to 1 

another feeding organization, which is really left up 2 

to the Applicant's choice to an existing non-profit food 3 

service program selected -- well, selected by the 4 

Foundation, actually.  So I'm sorry, I'm incorrect about 5 

that. 6 

  So if you tie the first payment to the C of 7 

O and indicate that the first payment either goes to the 8 

Foundation if operating and budgeted, if budget is in 9 

fact an important factor for the Zoning Commission, and 10 

if not, then to a feeding program selected by the 11 

Foundation, then at least you know that on a date certain 12 

the money would be paid and that that would establish 13 

the anniversary date for all subsequent payments.  That's 14 

the surest thing, and I really can't think of any variation 15 

on that. 16 

  CHAIRPERSON MITTEN:  All right. 17 

  VICE CHAIRPERSON HOOD:  Madam Chair, in the 18 

language in the revised Condition 9(a), which you're 19 

speaking of now -- 20 

  CHAIRPERSON MITTEN:  Yes. 21 

  VICE CHAIRPERSON HOOD:  -- after it says 22 

anniversary of the Certificate of Occupancy, am I getting 23 

the point that you're saying on the basis of an approved 24 

budget, you want to strike that? 25 
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  CHAIRPERSON MITTEN:  Yes. 1 

  VICE CHAIRPERSON HOOD:  Okay.  I'm in 2 

agreement with that.  Thank you. 3 

  CHAIRPERSON MITTEN:  Actually, it's also 4 

above that, a couple of sentences above it, "The first 5 

$100,000 contribution will be made on the date of the 6 

Certificate of Occupancy with subject property, period." 7 

  VICE CHAIRPERSON HOOD:  Okay.  Right.  8 

Anything based on the approved budget we need to strike. 9 

  CHAIRPERSON MITTEN:  Right.  All right.  10 

Anything else? 11 

  VICE CHAIRPERSON HOOD:  Just dealing with 12 

that or -- 13 

  CHAIRPERSON MITTEN:  Well, anything else in 14 

the conditions, in the Applicant's proposed findings of 15 

fact and conclusions of law. 16 

  VICE CHAIRPERSON HOOD:  I have one, Madam 17 

Chair, on Page 19(d). 18 

  CHAIRPERSON MITTEN:  Yes. 19 

  VICE CHAIRPERSON HOOD:  I'd just like for 20 

my colleagues to look at it.  I don't think that's even 21 

achievable.  I just don't see any mechanism for even -- I 22 

mean even though it's been proffered, I don't even know 23 

why that was even presented to us.  I don't see it as 24 

being achievable.  I don't think they need it.  And also 25 
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(e)(2), $10,000 towards the installation of a light, I 1 

don't know, with the government sometimes it's hard to 2 

get money into the system, and then when it goes in the 3 

system it vanishes.  So I'm just throwing that out for 4 

thought. 5 

  CHAIRPERSON MITTEN:  Well, to your first 6 

point, on (d), I agree, there's no negative consequence 7 

that will result -- I mean all the University is 8 

pledging -- they're pledging to make an effort and then 9 

report, but if they don't meet certain targets, there's 10 

no negative consequence.  So I mean, I guess, in one 11 

sense, there's no harm in leaving it in, yet we know from 12 

experience that it leads to expectations that might not 13 

be realized.  So are you proposing to delete it? 14 

  VICE CHAIRPERSON HOOD:  No, I wouldn't say 15 

delete it.  I guess I brought it up more or less to let 16 

them know that we're not just sitting here approving stuff 17 

that we just think arbitrarily they're going to go out 18 

and be able to do, because I really don't think that 19 

they're going to even be able to deal with this.  They 20 

may be able to help the community out, but, obviously, 21 

I really don't see this as being achievable to the 22 

magnitude in which it's described here in the conclusions 23 

of law. 24 

  CHAIRPERSON MITTEN:  And then your second 25 
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point, I know that in other zoning orders, I don't know 1 

if they were specifically special exceptions or whatever, 2 

but there have been proffers of partial or complete 3 

funding of certain transportation improvements that are 4 

targeted towards a specific project made by applicants. 5 

 I don't think it just goes into the abyss of the general 6 

fund. 7 

  MR. BERGSTEIN:  No, in fact, under the 8 

Appropriations Act, if anyone wants to make a gift to 9 

an agency of the District of Columbia that's consistent 10 

with the purposes of that agency, that money can be spent 11 

directly by that agency and is not subject to the -- in 12 

fact it can't be used for any other purpose because it 13 

would violate the Appropriations Act.  So that is in fact 14 

the case. 15 

  CHAIRPERSON MITTEN:  Thank you, Mr. 16 

Bergstein. 17 

  VICE CHAIRPERSON HOOD:  And let me just say, 18 

Madam Chair, I did see something on -- what number is 19 

this -- 9(f) I think that's commendable.  While I didn't 20 

understand exactly the whole magnitude of how it's going 21 

to be done, I think that the Applicant is commendable 22 

in offering the college courses to the School Without 23 

Walls, the faculty and students, and I was just wondering 24 

if we put a percentage -- or could we put a percentage, 25 
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because I would like to see the students get more of the 1 

college courses than the teachers.  But I don't know, 2 

maybe that's something we can't deal with.  I was just 3 

wondering if we could put a percentage.  I would hate 4 

to see the kids -- the percentage be the teachers get 5 

90 percent and the students get ten percent. 6 

  CHAIRPERSON MITTEN:  Well, I think Mr. 7 

Bergstein would probably say that we can't hold the 8 

Applicant accountable for how the School Without Walls 9 

uses the opportunity.  Because the University will 10 

provide an opportunity and then beyond that, but perhaps 11 

we could include something that says giving first 12 

preference to students. 13 

  VICE CHAIRPERSON HOOD:  That's fine.  Let's 14 

do that. 15 

  CHAIRPERSON MITTEN:  I guess we'll just add 16 

some language maybe after the first sentence that says, 17 

"First preference shall be given to students."  All 18 

right.  Anything else?  Any other -- all right. 19 

  So what I'd like to do now -- and we will 20 

have another opportunity to vote on this when we take 21 

final action.  So I'd like to spend a little bit more 22 

time with the totality of the order, but we've proposed 23 

some changes specifically to Condition 9, and I'd like 24 

to take a vote of the Commission to adopt the changes 25 
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that we have articulated so far.  So I would move approval 1 

of the changes. 2 

  COMMISSIONER MAY:  Second. 3 

  CHAIRPERSON MITTEN:  Any further discussion 4 

on the changes?  All those in favor please say aye.  Those 5 

opposed?  Mr. Bastida. 6 

  SECRETARY BASTIDA:  The staff would record 7 

the vote four to zero to one.  Ms. Mitten moving and Mr. 8 

May seconded.  Mr. Hannaham and Mr. Hood voting on the 9 

affirmative; Mr. Parsons not voting, having recused 10 

himself.  Madam Chairman, can I request from the 11 

Applicant that they will provide conditions in accordance 12 

to the language that the Commission has recommended for 13 

approval? 14 

  CHAIRPERSON MITTEN:  I think we've sort of 15 

fleshed it out with Mr. Bergstein.  I don't think they 16 

need to submit anything. 17 

  SECRETARY BASTIDA:  But it would save us 18 

processing time to get it moving. 19 

  CHAIRPERSON MITTEN:  Well, I'm sure that you 20 

can work that out with them. 21 

  SECRETARY BASTIDA:  Thank you. 22 

  CHAIRPERSON MITTEN:  All right.  Would 23 

someone invite Mr. Parsons back into the -- 24 

  SECRETARY BASTIDA:  Mr. Parsons hasn't heard 25 
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this case. 1 

  CHAIRPERSON MITTEN:  He didn't hear 0201? 2 

  SECRETARY BASTIDA:  No, he did not. 3 

  CHAIRPERSON MITTEN:  Okay. 4 

  SECRETARY BASTIDA:  And he is not ready to 5 

vote on it. 6 

  CHAIRPERSON MITTEN:  Okay. 7 

  SECRETARY BASTIDA:  I'll check with him. 8 

  CHAIRPERSON MITTEN:  All right.  Then we'll 9 

just take it up ourselves.  Mr. Bastida, did you want 10 

to tee it up? 11 

  SECRETARY BASTIDA:  Yes.  The Commission 12 

had a hearing on this case.  It was a very short hearing. 13 

 There was not any submittal after the hearing, and the 14 

Commission has all the information that is on the record, 15 

and the staff requests an action on this item.  Thank 16 

you. 17 

  CHAIRPERSON MITTEN:  All right.  I'm not 18 

sure that -- let me just make sure that all the 19 

commissioners have the text in front of them.  This is 20 

dealing with the deadline for filing appeals to the BZA 21 

of Zoning Administrator decisions.  Remember we had a 22 

very short hearing on that?  Do you have the language 23 

in front of you?  Mr. Bastida, we need to get the language 24 

in front of the Commission.  You can use my copy. 25 
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  Mr. Bastida, at the end of our hearing on 1 

this subject, we had asked that a -- there was a concern 2 

that was raised in the hearing, that DCRA was not making 3 

permit plans that had been filed available to the public, 4 

which would certainly affect the timing of this, and did 5 

you do any investigation into that? 6 

  SECRETARY BASTIDA:  Madam Chairman, I 7 

contacted several officials from the Department of 8 

Consumer Regulatory Affairs, and they said that that was 9 

not the way they were doing business; in fact, that they 10 

wanted to have the community involved, and they even went 11 

further to say that they want to have the Office of Zoning 12 

involved in that matter.  Accordingly, I didn't draft 13 

a letter regarding that matter. 14 

  CHAIRPERSON MITTEN:  All right.  So their 15 

policy is what their policy has been, a long-standing 16 

policy, which is if someone comes down and asks to see 17 

plans that have been filed, they're made available; is 18 

that correct? 19 

  SECRETARY BASTIDA:  That's what I was told. 20 

  CHAIRPERSON MITTEN:  All right.  And I would 21 

also say that the language of this text amendment is such 22 

that if for some reason an appellant were unable to get 23 

copies of the plans, then that would certainly be an 24 

exceptional circumstance outside the appellant's 25 
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control. 1 

  SECRETARY BASTIDA:  That's what the Office 2 

of Zoning believes. 3 

  CHAIRPERSON MITTEN:  All right.  One of the 4 

things that this language doesn't quite capture that I 5 

wanted to discuss with the Commission is in 3112.2(a), 6 

it says, "An appeal shall be filed within 60 days from 7 

the date the person appealing the administrative decision 8 

had notice or knowledge of the decision complained of 9 

or reasonably should have had notice or known of the 10 

decision complained of, whichever is earlier."  Now, one 11 

of the problems that's come up several times in these 12 

appeal cases is that there's a decision that's made and 13 

a permit's issued.  And then there's a complaint lodged 14 

and then there is reason to believe on the part of the 15 

person who's made the complaint that there's something 16 

happening, that they're concern is being addressed.  And 17 

there's a routine occurrence where remedial permits or 18 

corrective permits are issued. 19 

  So I guess I'd just like the Commission to 20 

discuss whether or not -- I don't think that this language 21 

fully captures that circumstance, which this seems to 22 

run from the original decision, and to the extent that 23 

there's an ongoing dialogue occurring and there's the 24 

expectation that there will be some corrective action 25 
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taken by DCRA, this really doesn't accommodate the person 1 

waiting while that action takes place.  It seems to urge 2 

them to file the appeal earlier than that.  So any 3 

discussion on that? 4 

  VICE CHAIRPERSON HOOD:  Madam Chair, let me 5 

just say I think the first we do is get Mr. Parsons back 6 

in here because he did, I believe, sit on this case.  7 

It was the other one that I thought we were moving to. 8 

 His name is on here. 9 

  CHAIRPERSON MITTEN:  It is? 10 

  VICE CHAIRPERSON HOOD:  Yes.  So let's get 11 

him back for this discussion. 12 

  CHAIRPERSON MITTEN:  Yes, please do. 13 

  (Whereupon, the foregoing matter went off 14 

  the record for a short period of time.) 15 

  CHAIRPERSON MITTEN:  All right.  False 16 

alarm, Mr. Parsons -- this case and has not read the 17 

transcript.  Any thoughts on the issue that I raised? 18 

  VICE CHAIRPERSON HOOD:  Could you restate 19 

it? 20 

  CHAIRPERSON MITTEN:  What I am trying to 21 

engage the Commission on is the fact that sometimes after 22 

the original decision, so this would be the decision that 23 

someone's complaining about, that there is some -- there's 24 

a dialogue that takes place and then there's reason to 25 
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believe that there will be some corrective action.  1 

Sometimes there is and sometimes there's not or sometimes 2 

the corrective action doesn't go all the way to solving 3 

the problem that someone's complaining about.  But this 4 

doesn't seem to contain a mechanism for encouraging that 5 

dialogue and waiting for the dialogue to occur.  So it's 6 

not just a decision, it's the final decision, and I didn't 7 

know if there was some way that we could, if the Commission 8 

shared my concern, that we could modify this language. 9 

  VICE CHAIRPERSON HOOD:  If I understand you 10 

correctly, Madam Chair, you're looking for something to 11 

trigger the discussion. 12 

  CHAIRPERSON MITTEN:  I'm trying to get any 13 

commissioner to engage on this -- 14 

  VICE CHAIRPERSON HOOD:  I'm talking about 15 

as far as the language is concerned. 16 

  CHAIRPERSON MITTEN:  No.  I'd like the 17 

language to accommodate what is the normal practice, which 18 

is that there is often -- there's a complaint, there's 19 

discussion with DCRA, and then sometimes, not always, 20 

there's some corrective action taken.  And this doesn't 21 

seem -- the language doesn't seem to accommodate the 22 

corrective action. 23 

  VICE CHAIRPERSON HOOD:  I have to be honest, 24 

the cases that I sit on at BZA for some reason don't get 25 
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appealed, so I'm not too versed on that. 1 

  CHAIRPERSON MITTEN:  It's not the appeals 2 

of the BZA decisions, it's appeals of the ZA's decisions. 3 

  VICE CHAIRPERSON HOOD:  Oh, okay. 4 

  CHAIRPERSON MITTEN:  But notwithstanding 5 

that, Mr. May's going to help us out. 6 

  COMMISSIONER MAY:  I'm still just trying to 7 

understand what the basic issue is.  What you're saying 8 

is that within 60 days -- or in other words, the process 9 

that you're describing could take more than 60 days in 10 

the back and forth with DCRA before one has to resort 11 

to filing the appeal; is that right? 12 

  CHAIRPERSON MITTEN:  Correct.  And so if 13 

we -- I want to know, are we -- is the message we want 14 

to send to the community that if you have a concern about 15 

a permit that's been issued and that represents a decision 16 

that's been made by the Zoning Administrator, that you 17 

should file the appeal, because notwithstanding any 18 

discussion you're having, the clock is ticking.  Or are 19 

we going to -- will this language accommodate the dialogue 20 

and say it's not until you're certain that a final decision 21 

has been made, that either a corrective permit has been 22 

issued or some kind of -- you're told, "No, I'm not 23 

changing my mind.  We've engaged in dialogue and I'm not 24 

changing my mind."  But this often takes place, so I'm 25 
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 just wondering whether we want the language of this text 1 

to accommodate that.  Mr. Bergstein, do you have any idea 2 

as to at least maybe capture in words what I'm trying 3 

to express? 4 

  MR. BERGSTEIN:  Well, I know exactly what 5 

you're discussion, and actually there was a recent appeal 6 

called Grinstead before the BZA that had that fact 7 

pattern. 8 

  CHAIRPERSON MITTEN:  That's exactly what I'm 9 

thinking of. 10 

  MR. BERGSTEIN:  Well, but let me just say 11 

that it wasn't just the fact that there was a 12 

correspondence filed with DCRA -- there was a 13 

correspondence filed with DCRA for which there was no 14 

response for approximately two to three months, but then 15 

DCRA did respond. 16 

  CHAIRPERSON MITTEN:  Right. 17 

  MR. BERGSTEIN:  And the response -- and I 18 

believe the original correspondence was copied on the 19 

property owner, which is a very relevant consideration. 20 

 Because the BZA not only said that that, in essence, 21 

told the time for the appeal but it put the property owner 22 

on notice that the property owner, if the property owner 23 

constructed the property, they were proceeding at their 24 

own risk.  And, in essence, any rule you have which you're 25 
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thinking about which might say that upon the filing of 1 

a complaint concerning the actions of the Zoning 2 

Administrator until such time as DCRA responds, the appeal 3 

time is told, then you need to given consideration to 4 

what the effect would be on the property owner.  Have 5 

you, in essence, created a situation where you have a 6 

de facto stop work order because if the property owner 7 

says, "Well, I guess there really was no permit issued 8 

at all," because that's what you're saying for the purpose 9 

of appeal -- 10 

  CHAIRPERSON MITTEN:  I see. 11 

  MR. BERGSTEIN:  -- then that property owner 12 

can't go forward.  And if you're considering something 13 

like that, I would think you would also want to consider 14 

the principle of what's known as deemed denial, that if 15 

you're going to recognize a process which isn't formally 16 

recognized at all but does -- you're correct, exists, 17 

where an affected party, a potential appellant, might 18 

write to DCRA and cc the property owner, that if the DCRA 19 

does nothing with a certain period of time, then we can 20 

all assume that nothing's going to happen.  But that if 21 

DCRA does respond, then the matter should be seen as 22 

continuing.  But then that does, again, have the impact 23 

on the property owner. 24 

  And you might want to build in an opportunity 25 
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where at least the property owner can force an appeal, 1 

because you're putting the property owner in a situation 2 

where you're building in a process which isn't recognized 3 

but which has the effect of saying to him or her, "You 4 

go forward at your own risk."  And there is this separate 5 

legal principle called latchkeys where if you wait just 6 

too long and the property owner takes actions and builds 7 

the house and you still aren't appealing, then you are 8 

precluded as a matter of equity from going forward with 9 

your appeal. 10 

  One thing this rule tried to do is to cap 11 

that at 60 days or no later than under roof and saying, 12 

"Well, that's the maximum.  We know something's 13 

happening.  Do something about it." 14 

  CHAIRPERSON MITTEN:  Okay. 15 

  MR. BERGSTEIN:  So if you're going to 16 

recognize this process, you're going to want to set up 17 

some sort of internal time limit so it doesn't go on 18 

forever and then articulate what is the risk that the 19 

property owner takes once that process begins in beginning 20 

construction. 21 

  CHAIRPERSON MITTEN:  Okay. 22 

  MR. BERGSTEIN:  And if they get to under 23 

roof, then at least we know ten days -- there's ten days 24 

more to do something. 25 
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  CHAIRPERSON MITTEN:  Okay.  After listening 1 

to you articulate all that and thinking about it, maybe 2 

the best thing to do is let's deal with this, because 3 

this provides more guidance than has ever existed before 4 

about the timing.  And then if we find that we need to 5 

adjust it to accommodate this other process that occurs, 6 

then we can do that later and just put this in place now. 7 

 Because I think it's going to get very contorted.  The 8 

language will get contorted if we try to accommodate the 9 

informal procedure that takes place.  We'll be setting 10 

more time limits, and it will end up being more confusing. 11 

  VICE CHAIRPERSON HOOD:  Madam Chair, I just 12 

had a question, and I haven't had a chance to really try 13 

to start thinking about this.  Where it says in the 14 

language in 3112.2, further down like on the second line 15 

where it says -- actually, let's go back to the first 16 

line, "The date the person appealing the administrative 17 

decision had notice or knowledge of the decision 18 

complained of."  How are we going to be able to determine 19 

when that happens, because I may get it on the 61st day. 20 

 I may find out about it the 61st day.  I just see that 21 

as being open-ended and leaving a legality of a loop where 22 

people can come in and just argue that right off the page. 23 

 Maybe Mr. Bergstein can clarify that a little more for 24 

me. 25 
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  MR. BERGSTEIN:  That's sort of the -- you 1 

have two different types of appeals before the BZA.  You 2 

have an appeal where someone denies a permit or a C of 3 

O, and then that creates an absolute knowledge.  The 4 

person who wants their permit or C of O knows they have 5 

60 days.  The harder thing is when you have these 6 

situations where a permit is authorized and things start 7 

happening on the property, and there's no way of knowing 8 

just the way the property is developing that there may 9 

be an illegality.  You don't know that the thing may be 10 

outsized and still they start building the third story. 11 

  So it's very difficult for these types of 12 

appeals to know when a person knew or should have known, 13 

which I think is the right standard, and it really is 14 

a matter of a case-by-case determination.  Because if 15 

you try to pin down a time certain, for example, when 16 

the permit is issued, the adjacent property owner may 17 

not know when the permit is issued.  So do you start when 18 

construction begins?  Well, the property owner may not 19 

know something really bad is going on unless you're saying 20 

to every property owner, "As soon as you see a shovel 21 

go into the land, you better race down to DCRA with your 22 

architect consultants and see whether or not you want 23 

to file an appeal, because you've got 60 days from this 24 

date to do that." 25 
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  So if you try to build in hard and fast times 1 

here, you may create a circumstance where you're going 2 

to get a lot more appeals than you want to because people 3 

have got to do something quick.  Whereas if you keep it 4 

this way, it is a matter of a case-by-case analysis before 5 

the BZA -- what did you know and when did you know that, 6 

and did that give you a reasonable notice that something 7 

bad may be happening, and what did you do to investigate 8 

that?  And if that was reasonable and you did it within 9 

60 days and that's when you filed the appeal, then the 10 

appeal is timely.  But it's very difficult to establish 11 

real milestones in cases where someone has just started 12 

building something and you don't necessarily know whether 13 

or not it's bad until you start seeing what it looks like. 14 

  VICE CHAIRPERSON HOOD:  Okay.  Thank you. 15 

  CHAIRPERSON MITTEN:  All right.  I'm not 16 

going to propose any changes to the language.  I'm sorry 17 

I took us through all that, but I was struggling with 18 

it because of this case that we just had, and I'm satisfied 19 

that this will give some guidance where there's been none. 20 

 And I would move approval of the text amendment, as 21 

proposed, in Case Number 02-01. 22 

  COMMISSIONER MAY:  Second. 23 

  CHAIRPERSON MITTEN:  Any further 24 

discussion.  All those in favor please say aye.  Those 25 
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opposed please say no.  Mr. Bastida? 1 

  SECRETARY BASTIDA:  The staff would record 2 

the vote four to zero to one.  Ms. Mitten moving and Mr. 3 

May seconded.  Mr. Hannaham and Mr. Hood voting on the 4 

affirmative; Mr. Parsons abstaining, having not heard 5 

the case.  Thank you. 6 

  CHAIRPERSON MITTEN:  Thank you.  So, Mr. 7 

Bastida, Zoning Commission Case Number 02-03. 8 

  SECRETARY BASTIDA:  Madam Chairman, the 9 

staff has provided you with all the information filed 10 

right after -- subsequent to the hearing and request that 11 

the Commission makes -- takes an action on this matter. 12 

  CHAIRPERSON MITTEN:  Thank you. 13 

  SECRETARY BASTIDA:  For clarification -- 14 

  CHAIRPERSON MITTEN:  And I believe -- 15 

  SECRETARY BASTIDA:  Sorry. 16 

  CHAIRPERSON MITTEN:  Go ahead. 17 

  SECRETARY BASTIDA:  For clarification 18 

points, remember that this is a university case.  19 

Accordingly, we are working under the BZA rules. 20 

  CHAIRPERSON MITTEN:  Yes. 21 

  SECRETARY BASTIDA:  Thank you. 22 

  CHAIRPERSON MITTEN:  And also I believe Mr. 23 

Parsons was not present at the hearing and has not read 24 

the transcript on this case. 25 
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  COMMISSIONER PARSONS:  That's correct. 1 

  CHAIRPERSON MITTEN:  Thank you.  All right. 2 

 We have a number of submissions that we requested, and 3 

I'll just open it up for discussion.  Mr. May? 4 

  COMMISSIONER MAY:  Thank you very much, and 5 

thank you for reorganizing the order here so that we can 6 

have time to discuss this. 7 

  Having gone over the additional materials 8 

that were submitted, in particular the additional 9 

information from the discussion with the Commission of 10 

Fine Arts, I am still very troubled by this proposed 11 

variance.  I was looking for some solid indication from 12 

the Commission on Fine Arts transcript that this was 13 

somehow, if not an externally imposed condition, at least 14 

one that was very specifically recognized by the 15 

Commission of Fine Arts in terms of the treatment of the 16 

hinge that leads -- so-called hinge that leads to the 17 

creation of this non-conforming closed court. 18 

  And not having found any specific or specific 19 

enough justification for it within that transcript, I 20 

do not feel that the Applicant has made the case that 21 

a variance should be granted for this closed court.  I 22 

think the Applicant was faced with a choice to essentially 23 

attempt an architectural solution to the problem that 24 

was inadvertently created or to go the variance route, 25 
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and I see very clear indications that this is something 1 

that could have been solved within the boundaries of the 2 

regulations and does not require a variance as the only 3 

solution. 4 

  CHAIRPERSON MITTEN:  Thank you.  Any other 5 

commissioners want to weigh in?  One of the things that 6 

was brought out in the hearing, and I don't dispute 7 

anything that you said, Mr. May, but one of the things 8 

that was brought out in the hearing that unfortunately 9 

has not made its way into the proposed order but it will 10 

find its way into the order if it receives favorable 11 

consideration, is that there are several court cases that 12 

interpret the burden of proof for variances, as the burden 13 

of proof relates to non-profit and institutional users. 14 

 And that in meeting at least the first two prongs of 15 

the test, that the sort of the needs and any exigencies 16 

of the Applicant may be considered in meeting the first 17 

two prongs of the variance test.  And I think that we 18 

can't ignore that in this case. 19 

  I would have much greater concern if, at the 20 

end of it, when we look to the third prong of the test, 21 

if the variance that was being requested somehow would 22 

cause an adverse condition or impair the zone plan in 23 

some way.  That would give me a lot of pause, and that 24 

is not part of the interpretation that the courts have 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 69 

made.  You don't get to waive that element of the test 1 

just because it's an institutional or non-profit user. 2 

  But in this case, the concerns that had been 3 

raised by the adjacent property owner I think have been 4 

allayed because we learned that in the event that the 5 

adjacent property were to be developed, that the windows 6 

would be closed and in fact the court would be eliminated. 7 

 And this is even an unusual configuration for a closed 8 

court because it's somewhat elevated. 9 

  So I think if we rely on the interpretations 10 

that the courts have made, then we don't apply the strict 11 

test for the variance that we find and that we normally 12 

apply, and I think it's appropriate in this case because 13 

the University is under a lot of pressure to maximize 14 

the number of beds that they provide for students within 15 

the boundaries of the campus and to do that as quickly 16 

as possible.  And I think granting the variance would 17 

recognize the needs of the University and in some sense 18 

recognize the needs of the community in allowing those 19 

beds to be constructed and perhaps accommodate some 20 

students that might otherwise be in the community. 21 

  So I agree with you -- in the normal context, 22 

I agree with you completely, and I also think probably 23 

that there may be another design solution that's out there 24 

that they could have done this without creating a closed 25 
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court.  I honestly, although I don't think we ever put 1 

the question directly to the architect, I don't think 2 

they really knew that they were creating a non-conforming 3 

court.  So I think it came as a surprise, and they 4 

certainly needed to create a record in order to have the 5 

variance be granted.  And I think that given the Monaco 6 

case and others, that that burden has been met. 7 

  COMMISSIONER MAY:  I think you're right; in 8 

fact, I think you pointed out the fact that they had 9 

created this closed court in the original hearing. 10 

  CHAIRPERSON MITTEN:  Right. 11 

  COMMISSIONER MAY:  And I think it was a 12 

surprise at that point.  And I understand the burden that 13 

would be imposed or the burden that the University faces 14 

here in having to create these additional beds as quickly 15 

as possible and the potential for delaying that work. 16 

  I guess my question back in response to this 17 

would be whether this relaxation of the first two prongs, 18 

if you will, in effect, is -- I mean does this really 19 

give us sort of carte blanch to relax them completely? 20 

 Because I just don't feel like there has been any real 21 

case made for how this condition was a creation of the 22 

uniqueness of the site or the practical difficulties of 23 

designing the building to fit it. 24 

  CHAIRPERSON MITTEN:  Well, what I would say 25 
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in response, and I don't have all the record in front 1 

of me to quote from the transcript and what was said, 2 

but, clearly, the site has an unusual configuration.  3 

Whether that's as problematic as some remains to be seen. 4 

 It's not a rectangle or a square, it has almost like 5 

an adapted dog leg to it, which requires a little bit 6 

of an interesting design. 7 

  So in trying to create -- this is what I 8 

believe the architect had said -- in trying to create 9 

a design that accommodated the configuration of the site 10 

and was properly in the context of the special street 11 

that 23rd Street is, that this was -- the design solution 12 

that they proposed was to create this idea of the hinge 13 

where they had these two different, I guess, planes of 14 

the building or something coming together.  You'd be 15 

better at describing it than I am, but that was a design 16 

solution that they felt in the -- that was dictated by 17 

the configuration of the site and the context.  Not that 18 

it's the only one but it does take time and money to work 19 

through different design configurations too.  And then 20 

trying to accommodate what was a concern of the Commission 21 

of Fine Arts -- and, you're right, at least in the record 22 

of the Commission of Fine Arts deliberations, we don't 23 

know what happened at the staff level.  There was no 24 

specific solution proposed.  It was just like, "We have 25 
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a concern, and you need to address the concern." 1 

  So I think there are some unusual 2 

circumstances, and sometimes it's not that we can point 3 

to, "Aha, we have found the one reason, the one 4 

circumstance that meets the test," it's that there is 5 

this sort of convergence of circumstances.  The site has 6 

an unusual, not dramatically unusual, configuration.  7 

We have Commission of Fine Arts approval required.  8 

You're on a special street, blah, blah.  All of this 9 

contributes to creating a circumstance where in light 10 

of Monaco and the other cases you can say that in fact 11 

the Applicant has met their burden.  And if you don't 12 

think they have, then I respect you for that, and I 13 

just -- I've done the best I can at reiterating the 14 

Applicant's case. 15 

  COMMISSIONER MAY:  Well, it's very helpful 16 

to me to see it that way.  I don't think I'm still quite 17 

convinced yet.  Issues of irregularities in the site are, 18 

I think for many, if not most, architects, actually make 19 

it easier to design.  It's harder to design with just 20 

a big square or a green field or what have you. 21 

  But I guess what I still find compelling is 22 

the notion that this could have been handled completely 23 

with a different design, and that different design is 24 

not that -- was not that far out of reach of the Applicant. 25 
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 It's far out of reach now perhaps because of the 1 

circumstances.  That buys something, yes.  Does it buy 2 

enough?  In my opinion, probably not. 3 

  CHAIRPERSON MITTEN:  Understand.  Anyone 4 

else want to participate in the discussion? 5 

  VICE CHAIRPERSON HOOD:  Well, my only 6 

participation was I'm glad we caught it when we dealt 7 

with this special exception, I believe it was.  But I 8 

will say, while I enjoyed hearing my colleagues' 9 

discussion, I said it earlier, I thought we were getting 10 

into a little too much of it, but, obviously, it was 11 

pointed out that we did miss -- or someone missed the 12 

closed court niche or whatever it's called.  I just 13 

thought that when we approved it, we were done with it, 14 

but I see that we weren't.  So that's just where I was. 15 

 I was ready to just go ahead and deal with it at that 16 

point and move forward.  You asked for my -- you asked 17 

for it. 18 

  CHAIRPERSON MITTEN:  I appreciate it very 19 

much.  Thank you.  Do you have anything you wanted to 20 

add? 21 

  COMMISSIONER HANNAHAM:  Not very much, 22 

except that my feeling is that I'd like to move forward 23 

with it as well. 24 

  CHAIRPERSON MITTEN:  All right.  Would you 25 
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like to put that in the form of a motion, Mr. Hannaham? 1 

  COMMISSIONER HANNAHAM:  Well, okay.  I 2 

would move that the Commission grant the variance, the 3 

variance which is the subject of our discussion, period. 4 

  CHAIRPERSON MITTEN:  All right.  Is there 5 

a second?  I'll second.  Any further discussion?  Mr. 6 

May, you want to take one last shot? 7 

  COMMISSIONER MAY:  No. 8 

  CHAIRPERSON MITTEN:  Okay.  All those in 9 

favor please say aye.  Those opposed please say no.  Mr. 10 

Bastida. 11 

  SECRETARY BASTIDA:  The staff will record 12 

the vote three to one to one.  Mr. Hannaham moving and 13 

Ms. Mitten seconded.  And Mr. Hood voting on the 14 

affirmative, Mr. May voting on the negative; Mr. Parsons 15 

not voting, having not heard the case. 16 

  CHAIRPERSON MITTEN:  Thank you.  Now back 17 

to the regularly scheduled agenda. 18 

  SECRETARY BASTIDA:  I think that we can ask 19 

Mr. Parsons to join us. 20 

  CHAIRPERSON MITTEN:  Yes, please.  Mr. 21 

Bastida, we're at Zoning Commission Case Number 00-23P. 22 

  SECRETARY BASTIDA:  Yes, Madam Chairman.  23 

This is a case that was heard some time ago.  We published 24 

the proposed rulemaking, and it has taken a while to come 25 
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to the final rulemaking.  There has been no comments 1 

provided on the proposed rulemaking, and the Commission 2 

had a favorable proposed action and the staff requests 3 

a determination on this case.  Thank you. 4 

  CHAIRPERSON MITTEN:  Could you share with 5 

us what took so long? 6 

  DIRECTOR ALTMAN:  Yes.  I don't think I got 7 

around to it as quickly as I should have. 8 

  CHAIRPERSON MITTEN:  I'm sorry? 9 

  DIRECTOR ALTMAN:  I don't think I got around 10 

to it as quickly as I should have. 11 

  CHAIRPERSON MITTEN:  I see.  Okay.  Well, 12 

I guess since it was a map amendment, no harm done, right? 13 

  SECRETARY BASTIDA:  Correct.  One of the 14 

things is it was advertised as an I3 and it was rezoned 15 

to a much higher density.  Accordingly, there was not 16 

any request for a building permit and there was no harm 17 

done, because any process would have to be done under 18 

the I3 district. 19 

  CHAIRPERSON MITTEN:  Well, I guess the only 20 

harm would have been done if somebody wanted to come under 21 

what we had approved and couldn't. 22 

  SECRETARY BASTIDA:  That is correct, but 23 

there was never any notice that that was the case. 24 

  CHAIRPERSON MITTEN:  All right. 25 
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  VICE CHAIRPERSON HOOD:  Madam Chair, I'd 1 

move approval for final action on Zoning Commission Case 2 

Number 00-23P. 3 

  COMMISSIONER PARSONS:  Second. 4 

  CHAIRPERSON MITTEN:  Any discussion?  All 5 

those in favor please say aye.  Those opposed please say 6 

no.  Mr. Bastida? 7 

  SECRETARY BASTIDA:  Mr. May left -- no, he 8 

didn't leave a proxy on that case since he's hasn't heard 9 

it.  So the staff will record the vote four to zero to 10 

one.  Mr. Hood moving and Mr. Parsons second.  Ms. Mitten 11 

and Mr. Hannaham voting on the affirmative; Mr. May not 12 

voting, not having heard the case. 13 

  CHAIRPERSON MITTEN:  Thank you.  Now, 14 

Zoning Commission Case Number 01-05TE, et cetera, and 15 

this is the time extension for the Capitol Point PUD.  16 

Mr. Bastida. 17 

  SECRETARY BASTIDA:  Yes.  Madam Chairman -- 18 

  CHAIRPERSON MITTEN:  Would you turn on your 19 

microphone, please? 20 

  SECRETARY BASTIDA:  Yes.  Madam Chairman, 21 

the staff have provided you with all the information that 22 

was in the record.  We have just received a letter from 23 

the Applicant regarding the inquiry to the Army on your 24 

request for further information, so the staff is 25 
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requesting to reopen the record to receive that 1 

information. 2 

  CHAIRPERSON MITTEN:  Any objection to 3 

reopening the record to receiving the letter?  I think 4 

we would welcome that. 5 

  VICE CHAIRPERSON HOOD:  No objection. 6 

  CHAIRPERSON MITTEN:  If my colleagues would 7 

indulge me, I'd like to pose a question to the Office 8 

of Planning.  Both of the cases that are coming up next 9 

we're very familiar with the background information since 10 

we just did the Capitol Gateway overlay.  And we 11 

specifically did not rezone the Capitol Point site to 12 

CR as had been requested, and I understand that the 13 

Applicant has agreed to withdraw sort of a freestanding 14 

request to do that. 15 

  But one of the things that concerns me, and 16 

I wonder if you've thought about it and feel that these 17 

conditions that you are proposing are going to be 18 

sufficient to create an environment to get a project that 19 

you would find acceptable going forward, is what would 20 

happen if modifications were proposed is that the 21 

first-stage commitment, which would basically be the 22 

rezoning component of it would stand, and the modification 23 

would be treated as the second stage.  So we'd be dealing 24 

with more detail as opposed to the big picture. 25 
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  And I'm going to say and given that we did 1 

not choose to -- I'm going to repeat -- that we did not 2 

choose to change the underlying zoning for this particular 3 

case, and given that, as we've been advised by Corporation 4 

Counsel, when a modification comes to us it's not as if 5 

the entire second stage is open for discussion.  It's 6 

whatever is being put to us as modifications.  We can't 7 

go back and revisit the entirety of whatever would be 8 

proposed as a second stage. 9 

  So do you feel that what you've captured here 10 

through the agreements that you have with the Applicant 11 

and that we would incorporate and the extension order 12 

as conditions, that that will provide an environment where 13 

you'll be able to have as much freedom to reconfigure 14 

the project as the Office of Planning envisions?  Because 15 

there's nothing really binding the Applicant in this case 16 

to bring back the kind of modifications that you want. 17 

 And the Commission could be constrained at the point 18 

that modifications were proposed to looking at only what 19 

was put in front of us.  We can't go back and say, "Oh, 20 

but the Office of Planning doesn't like that 21 

configuration.  You have to put a different configuration 22 

in front of us."  It will be what they put before us. 23 

  So I guess I'd like to have some feedback 24 

from the Office of Planning that -- I am uncomfortable 25 
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with the idea that we say, "Please don't develop this 1 

but we'll give you an extension anyway."  It strikes me 2 

as contradictory.  So if you could just give me some 3 

feedback on that. 4 

  DEP. DIR. McCARTHY:  Madam Chair, you are 5 

asking if we are comfortable with the basic underlying 6 

density and uses, as determined, in effect, in the stage 7 

one for W1 and W3? 8 

  CHAIRPERSON MITTEN:  We can treat that as 9 

point number one.  But point number two is given the 10 

conditions, given the agreement that you have with the 11 

Applicant that says, okay, the original plan requires 12 

significant modifications without saying what kind of 13 

modifications, and they agree not to apply for permits 14 

and that the order would terminate, I guess basically 15 

I'm saying just agreeing that the plan requires 16 

significant modification doesn't ensure that what is 17 

ultimately put before us, if we grant the extension, will 18 

be acceptable given whatever it is that the Office of 19 

Planning has in mind about the area and what the Commission 20 

might have in mind about the area.  I mean I think there's 21 

a compelling case to be made for, "Look, we need to start 22 

over."  So what's the case to ensure that in fact we really 23 

don't need to start over on these?  We will have enough 24 

freedom in a modification context to deal with all the 25 
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issues that we want to deal with.  That's my concern is 1 

that we're going to be too constrained through the 2 

modification process. 3 

  DEP. DIR. McCARTHY:  Madam Chair, I think 4 

our basic feeling was that the Office of Planning was 5 

comfortable with the density and uses and the proportion 6 

of uses between residential and commercial that had been 7 

proposed in the original PUD.  And what we were 8 

uncomfortable with was the design and the way that it 9 

turned very inward, didn't meet the street, there was 10 

an historic preservation issue in terms of the street 11 

going through, at least penetrating the site to a 12 

continuation of the street grid in the area.  And all 13 

of those issues, which we've discussed with the Applicant, 14 

we felt that we were on the same wavelength with and very 15 

comfortable.  They even went so far as to bring in an 16 

architect and do some sample mapping models, and we 17 

discussed them and were comfortable with the options 18 

that -- there was one in particular that everybody was 19 

comfortable with as a way to proceed. 20 

  We recognize the fact that the final 21 

configuration will be, in part, dictated by whatever 22 

tenant the Applicant signs up and whatever phasing they 23 

employ, but our sense was that we were on the same 24 

wavelength and that whatever is proposed as a final PUD 25 
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modification would come back to us for a report, and if 1 

there were design aspects or elements of it that we were 2 

uncomfortable with, we would certainly make the 3 

Commission aware of that. 4 

  CHAIRPERSON MITTEN:  All right.  So I 5 

believe that this is in the response from counsel from 6 

the Applicant, but you, in your letter of April 26, had 7 

articulated some site development themes that basically 8 

you just captured again in your response to me, and the 9 

Applicant is willing to alter the design to accommodate 10 

your concerns as represented by these site development 11 

themes; is that correct? 12 

  DEP. DIR. McCARTHY:  Yes. 13 

  CHAIRPERSON MITTEN:  So that we could 14 

condition the order even more specifically by 15 

incorporating these site development themes that would 16 

say that any proposed modification would respond to these? 17 

  DEP. DIR. McCARTHY:  Yes, we could, and we 18 

worked these out very carefully with the Applicant, so 19 

I think that everyone is comfortable with them and they 20 

could easily be conditions in the order. 21 

  CHAIRPERSON MITTEN:  All right.  Thank you. 22 

  COMMISSIONER PARSONS:  Well, and why 23 

wouldn't we be going back to a stage one and calling it 24 

that? 25 
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  CHAIRPERSON MITTEN:  In effect, that's what 1 

we're doing. 2 

  COMMISSIONER PARSONS:  Are we -- is that what 3 

we're being asked to do today? 4 

  CHAIRPERSON MITTEN:  We're being asked -- 5 

  COMMISSIONER PARSONS:  To improve the bulk 6 

and density of the project awaiting stage two refinements? 7 

  CHAIRPERSON MITTEN:  In essence, yes.  8 

Because what we would be doing is saying we're extending 9 

the validity of the PUD and the quid pro quo for doing 10 

that is that we expect that or that we require that the 11 

Applicant bring back a design that responds to the 12 

concerns articulated by the Office of Planning in their 13 

April 26, 2002 letter.  Now, just this little exchange 14 

just brings it all much more to a point, my concern, which 15 

is if, in effect, what we're doing is bringing it back 16 

to a first stage, why are we extending this thing?  What 17 

do we gain?  I don't get it. 18 

  DEP. DIR. McCARTHY:  Right.  I think our 19 

primary motivation is that the Applicant -- we want to 20 

see the waterfront developed, we want to see it developed 21 

as quickly as possible with projects that are consistent 22 

with the goals that have been established in the Anacostia 23 

Waterfront Initiative.  And both in this project and in 24 

the Florida Rock project, we felt that the Applicant's 25 
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ability to market that project is improved by being able 1 

to say we are part way along on the process, we have general 2 

approval for the uses and the bulk and the density, and 3 

all we need to do is to refine the design according to 4 

these principles that have already been negotiated out. 5 

 And that allows us to think about a jump-start which 6 

would -- and not to lose time, which would be lost if 7 

we had to go back and start from ground zero in both of 8 

those projects. 9 

  DIRECTOR ALTMAN:  I think the other aspect 10 

to it when we looked at this, and I think we're not in 11 

favor of just ongoing continuations of PUDs as a policy, 12 

but I think in this instance, when we looked at both of 13 

these, the other aspect was the fact that they also had 14 

the amenity package that was associated with them.  So, 15 

for example, in the case of Capitol Point, there was a 16 

housing component that was part of the office so that 17 

it was mixed use, which we might otherwise not achieve 18 

just with the rezoning.  In the case of Florida Rock, 19 

there was an amenity package proposed as part of that. 20 

  So we tried to get to what is the fundamental 21 

issue here, and I think, as Ellen said, establish what 22 

the basic envelope is, recognize that on both of these 23 

projects the circumstances have changed so the design 24 

needs to change as well.  There's not a specific project, 25 
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so that will -- rather than try to design that now, which 1 

would be speculative until such time as they have a real 2 

tenant, allow that design flexibility, give them the 3 

certainty to be able to know what their zoning envelope 4 

is, come back, have to go through the design process with 5 

us, the modification process with us.  There's also a 6 

public process attendant with that.  And still retain 7 

the possibility of having these amenities that are 8 

associated with this overall package and not lose that 9 

prospect which we might lose on just a straight -- by 10 

not extending the PUD.  So it was a balancing, I think, 11 

of those factors. 12 

  DEP. DIR. McCARTHY:  Right.  Because, in 13 

effect, since the Office of Planning weighs in on whether 14 

circumstances -- whether any material fact has changed 15 

when it's time for a PUD extension, what we concluded 16 

was the facts have not changed to the point to 17 

substantially invalidate the bases on which these PUDs 18 

were approved, but the facts had changed in terms of 19 

invalidating an inward-facing, more fortress-designed 20 

project and that the substantially improved market and 21 

the likelihood for mixed uses around there required a 22 

change in design to be more responsive to the waterfront 23 

and to the potential for development around there to be 24 

less fortress-like and to be more open to the street. 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 85 

  CHAIRPERSON MITTEN:  Thank you.  Mr. 1 

Parsons, I'm sorry, I cut you off. 2 

  COMMISSIONER PARSONS:  I just wondered when 3 

this Applicant indicated they would be back before us. 4 

 I didn't see anything in their materials that said, "And 5 

we will be back."  And the Florida Rock case says that 6 

they won't be back until they get a tenant.  Here I don't 7 

see that statement. 8 

  DEP. DIR. McCARTHY:  We have discussed with 9 

both Applicants a two-year time period for the extension. 10 

  COMMISSIONER PARSONS:  Well, it seems as 11 

though you've had extensive dialogue, you've had models 12 

made and so forth.  This seems like it's ripe to come 13 

back before the Commission or am I reading too much into 14 

your -- 15 

  DIRECTOR ALTMAN:  I think you may be -- I 16 

mean we're -- the struggle here is between -- the reason 17 

for allowing them to return with the modification is that 18 

we're designing sort of in the abstract; in other words, 19 

that there's not a specific tenant before us in the 20 

project.  So we're trying to -- what we've been working 21 

with the models and with the Applicant and what you see 22 

in the letters reflects the design principles that we 23 

want to see them adopt as part of their marketing of the 24 

site and as a part of the subsequent redesign of the site 25 
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without trying to lock in one design right now, which 1 

we know is going to change, most likely will change.  2 

It didn't make a lot of sense to do lots and lots of design 3 

work on something that was so speculative. 4 

  At the same time, let's agree on these 5 

principles, as Ellen said, the street grid, the -- in 6 

the case of Florida Rock, the esplanade and views and 7 

view corridors and all the various ways that we want to 8 

see this site approached different than it is today in 9 

their application, at the same time retaining their 10 

envelope.  And I think that's what these letters indicate 11 

is a design approach that they'll be adopting. 12 

  COMMISSIONER PARSONS:  So in this case, what 13 

they're saying to you, until they get a tenant for the 14 

office -- well, let me rephrase that.  There's no market 15 

at the moment for the residential, so they can't do that 16 

until the office building drives the whole project. 17 

  DEP. DIR. McCARTHY:  Not entirely, because 18 

we know -- as you know, Florida Rock doesn't have a 19 

residential component as part of its individual project. 20 

  COMMISSIONER PARSONS:  Right. 21 

  DEP. DIR. McCARTHY:  Capitol Point does.  22 

And Capitol Point had indicated to us that there have 23 

been indications of interest in the residential.  They 24 

need to do both together.  They felt they needed to both 25 
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together to make them work, although they're certainly 1 

willing, if they can put the right combination together, 2 

to go forward with the residential even without the 3 

office. 4 

  COMMISSIONER PARSONS:  So is there a 5 

possibility that they would come back to us without a 6 

commercial tenant for the office and try to move the 7 

residential, the W1 portion?  I mean they can but I just 8 

wondered if -- it seems quite different than the Florida 9 

Rock situation. 10 

  DIRECTOR ALTMAN:  It's fluid.  I mean I'd 11 

be speculating.  I mean it's possible. 12 

  DEP. DIR. McCARTHY:  Right.  As you know, 13 

Mr. Parsons, originally what we had proposed was a sort 14 

of limbo period for Capitol Point in which they could 15 

take the time to do a redesign of the project and then 16 

come back to the Commission.  And just the more that we 17 

looked at that, it just didn't make sense without a tenant 18 

in hand for them to go through a redesign process which 19 

they then have to modify again and come back and waste 20 

the Commission's time, having gone through it twice.  21 

And it made more sense to wait until there was a firm 22 

deal and then come back to the Commission with a design 23 

that satisfied the tenant. 24 

  And that we felt what we were doing in this 25 
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negotiation was putting everybody on notice these are 1 

the kinds of design principles that the Office of Planning 2 

expects to see or hopes to see in the final product.  3 

And if we do see designs that comply with those design 4 

principles, then we were inclined favorable to recommend 5 

approval to the Commission. 6 

  COMMISSIONER PARSONS:  Well, Madam 7 

Chairman, the only way I can think to get to your point, 8 

which I agree with, is to cancel the order in some fashion, 9 

we need some help to determine how to do that, and return 10 

back to stage one.  And not leave it at use a different 11 

colored brick, recognize the street edge kind of 12 

specificity but pull back and give ultimate flexibility. 13 

 And I can't remember what stage one did, whether it 14 

approved the zoning, I assume it did, at W1 and W3. 15 

  CHAIRPERSON MITTEN:  Mr. -- 16 

  COMMISSIONER PARSONS:  But that's what 17 

you're suggesting, and I agree with you. 18 

  CHAIRPERSON MITTEN:  Mr. Bergstein, you 19 

there? 20 

  MR. BERGSTEIN:  Yes. 21 

  CHAIRPERSON MITTEN:  Is it possible to 22 

extend the first stage and not extend the second stage? 23 

  MR. BERGSTEIN:  I don't think so. 24 

  CHAIRPERSON MITTEN:  That is the wrong 25 
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answer. 1 

  MR. BERGSTEIN:  I know that. 2 

  COMMISSIONER PARSONS:  Well, the key word 3 

here is significant modification.  Their words, not mine. 4 

 And significant is a pretty hefty word, and I know we 5 

don't have any precedent for this, so we need to -- 6 

  CHAIRPERSON MITTEN:  Well, we don't have any 7 

precedent for extending a PUD by saying that we'll extend 8 

it only if you agree not to make an application under 9 

the PUD either.  So we're in new territory. 10 

  COMMISSIONER PARSONS:  Well, it seems to me 11 

we've got to take some new procedural action other than 12 

a normal extension of a PUD with a memorandum in the file 13 

saying, "Make sure Potomac Street has a terminus." 14 

  CHAIRPERSON MITTEN:  Well, we can 15 

incorporate all of the site development themes 16 

articulated in the April 26 letter into our extension 17 

order as conditions.  I mean we can do that.  It's not 18 

just tucked away in the file. 19 

  COMMISSIONER PARSONS:  Well, I think the 20 

distinct disadvantage, and I assume you share it, is the 21 

Office of Planning and the Applicant have intimate 22 

knowledge of that design.  You don't.  I don't anymore. 23 

  CHAIRPERSON MITTEN:  Right. 24 

  COMMISSIONER PARSONS:  I remember it was 25 
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big, but I don't -- it's not fresh.  So, frankly, I think 1 

I'd probably disagree with the Potomac Avenue thing, 2 

believe it or not, because I don't think it's an important 3 

street in this City.  But this is not the time to talk 4 

about that, but the Office of Planning is ahead of us 5 

and it's very uncomfortable to me. 6 

  CHAIRPERSON MITTEN:  Mr. Bergstein, why do 7 

you think we can't extend -- 8 

  MR. BERGSTEIN:  Well, now I'm thinking about 9 

it. 10 

  CHAIRPERSON MITTEN:  Okay. 11 

  MR. BERGSTEIN:  I mean -- 12 

  CHAIRPERSON MITTEN:  I thought if you had 13 

time to reflect, you might -- 14 

  MR. BERGSTEIN:  Well, let me just -- because 15 

I really haven't thought about it a lot, let me just say 16 

what I'm thinking about it.  The second stage -- it's 17 

the extension of what's called the final planning of 18 

development that's before you.  And that says it's valid 19 

for a period of two years.  And I'm assuming that after 20 

there's been first-stage approval, which has its own 21 

period of time, that as long as the second stage is applied 22 

for, then that has the impact of extending the first stage 23 

together with the second stage. 24 

  CHAIRPERSON MITTEN:  Right. 25 
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  MR. BERGSTEIN:  Now, what I'm struggling 1 

with is that once you get through that second stage and 2 

you proceed on the second stage, does the first stage 3 

become bundled with the second stage inexorably so that 4 

when you're talking about the extension of the second 5 

stage -- in other words, if after two years lapses and 6 

it just dies, it's always been assumed that both die, 7 

that somehow not just the second stage expires but the 8 

whole -- 9 

  CHAIRPERSON MITTEN:  Right. 10 

  MR. BERGSTEIN:  -- PUD expires. 11 

  CHAIRPERSON MITTEN:  Right. 12 

  MR. BERGSTEIN:  And so what I'm struggling 13 

with is whether or not you can peel back -- 14 

  CHAIRPERSON MITTEN:  Right. 15 

  MR. BERGSTEIN:  -- the second stage back to 16 

the first stage, and I'm just not sure, because that 17 

would -- it has the effect of you reconsidering your order, 18 

in essence. 19 

  CHAIRPERSON MITTEN:  Right. 20 

  MR. BERGSTEIN:  And that's the problem I 21 

have, because an order becomes final. 22 

  CHAIRPERSON MITTEN:  But the thing is is 23 

that, in essence, we're saying -- we are reconsidering 24 

the order because we're saying, "Here, X,Y,Z about the 25 
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order we don't like, so please don't do the development 1 

this way."  So we are doing it.  We're saying we don't 2 

want -- we really don't want this to be developed. 3 

  MR. BERGSTEIN:  Well, in essence, what's 4 

happened here is that the Applicant has proffered this 5 

to you.  I'm not sure whether or not in every PUD extension 6 

you could just do this unilaterally.  But because, in 7 

essence, the Applicant has proffered this to you as a 8 

proposed condition -- 9 

  CHAIRPERSON MITTEN:  Right. 10 

  MR. BERGSTEIN:  -- then you can view it as, 11 

in essence, a concession.  As I've said, there are certain 12 

things that you cannot do unilaterally but you can do 13 

if they're proffered to you and you rely upon them.  And, 14 

therefore, you can -- and you can state that as a condition 15 

because you relied upon them.  I do not know whether or 16 

not this type of -- even what's been proffered to you 17 

by the Applicant you can simply do in a PUD extension 18 

if it hasn't been proffered to you by the Applicant.  19 

And I'd almost rather know what the Applicant feels about 20 

this, because I just don't want to shoot from the hip 21 

here, because this is an extraordinarily important thing 22 

to say that in the middle of a PUD extension -- 23 

  CHAIRPERSON MITTEN:  Right. 24 

  MR. BERGSTEIN:  I've always viewed it as all 25 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 

 1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 93 

or nothing -- 1 

  CHAIRPERSON MITTEN:  Right. 2 

  MR. BERGSTEIN:  -- except in these 3 

circumstances.  You can, in essence, revisit the entire 4 

order and it's as if you reconsidered the order and go 5 

back to stage one.  I just don't know whether or not, 6 

because of my own sense of what it means for an order 7 

to be final, that you can do that.  And that's what I'm 8 

struggling with. 9 

  CHAIRPERSON MITTEN:  Okay.  We'll just all 10 

take a moment now. 11 

  VICE CHAIRPERSON HOOD:  Madam Chair, while 12 

you all take a moment, can I ask my question? 13 

  CHAIRPERSON MITTEN:  I'm sorry. 14 

  VICE CHAIRPERSON HOOD:  It's a little 15 

different from where we are, but I'll wait for the Office 16 

of Planning.  In the submittals that we received, I guess 17 

it was last year, well, it's dated for last year, it 18 

mentions about some litigation and dealing with the 19 

contaminated soil.  Has that issue been resolved? 20 

  DIRECTOR ALTMAN:  You'd have to ask Corp 21 

Counsel with that.  I believe so, but I'll leave that 22 

to Corporation Counsel to speak to that. 23 

  SECRETARY BASTIDA:  The District decided not 24 

to appeal the decision.  Accordingly, it has been 25 
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resolved.  The District will have to incur the cost of 1 

cleaning the site. 2 

  MR. BERGSTEIN:  That's correct.  I mean no 3 

one knows what the cost will be because it's dependent 4 

upon the remediation that's required based upon what 5 

happens to the property.  But the time for filing an 6 

appeal of that judgment has lapsed, and therefore that 7 

judgment becomes final. 8 

  VICE CHAIRPERSON HOOD:  So in other words, 9 

that issue has not been resolved. 10 

  MR. BERGSTEIN:  That issue has been 11 

resolved. 12 

  SECRETARY BASTIDA:  Has been resolved. 13 

  VICE CHAIRPERSON HOOD:  It has been 14 

resolved. 15 

  MR. BERGSTEIN:  That issue has been 16 

resolved.  I mean to the extent that there was an 17 

outstanding issue in this PUD concerning the liability 18 

of, I guess, it's the non-PCB contamination.  To the 19 

extent there was any uncertainty before January of this 20 

year, that issue has now been resolved because there was 21 

a court judgment against the District and the District 22 

has not taken an appeal.  And, therefore, that matter 23 

has now been resolved. 24 

  VICE CHAIRPERSON HOOD:  And I would just ask 25 
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my colleagues to help me -- if you could help me refresh 1 

my memory.  Normally, when we do PUD extensions, when 2 

we start getting down to extending them for a year, six 3 

months, that means it's on its way out the door.  And 4 

I'm trying to figure out why we did this one last time 5 

for one year. 6 

  CHAIRPERSON MITTEN:  Because we were in the 7 

throws of the Capitol Gateway overlay, and I think it 8 

was that we wanted to let that -- we hadn't really dug 9 

into it, but we were starting it, and we wanted to let 10 

that be settled first before we took up the extension. 11 

 That was my recollection. 12 

  VICE CHAIRPERSON HOOD:  Okay. 13 

  CHAIRPERSON MITTEN:  Anybody else? 14 

  VICE CHAIRPERSON HOOD:  Okay.  Thank you. 15 

  CHAIRPERSON MITTEN:  Mr. Bergstein, got any 16 

other ideas, thoughts? 17 

  MR. BERGSTEIN:  No, other than I'm very, very 18 

hesitant to say this one way or the other at this point -- 19 

  CHAIRPERSON MITTEN:  All right. 20 

  MR. BERGSTEIN:  -- without some research.  21 

And I'd also like to know, if you're even considering 22 

that, what the Applicants feel concerning what your scope 23 

of authority is on a PUD extension to unilaterally, in 24 

essence, revisit the final order and to go back to a stage 25 
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one level, even though there's a final order which has 1 

not been appealed from.  So I have concerns about a PUD 2 

extension process being used to reach in to the PUD order 3 

itself and to effectuate a change, other than what's been 4 

proffered here by the Applicant as to what their 5 

willingness is to do. 6 

  CHAIRPERSON MITTEN:  I understand that.  7 

Well, would anyone like to -- let me ask this, Mr. 8 

Bergstein?  I don't think that we are -- I think that 9 

what the Commission would like to do, and if anyone doesn't 10 

agree with this, please speak up, but we don't object, 11 

in general terms, to what is being suggested, which is 12 

that we at least agree if we don't exactly do it legally 13 

in terms of denying the extension, that we don't want 14 

the PUD as it is currently configured to go forward.  15 

And I think the Commission probably agrees with that, 16 

the Applicant agrees with that, the Office of Planning 17 

agrees with that. 18 

  What we're trying to get at is that we're 19 

trying to give maximum flexibility to the Commission and 20 

to the Office of Planning when we revisit it.  And there's 21 

certainly some flexibility that can be obtained by 22 

incorporating the site development themes into an 23 

extension order, but what we were trying to do is maybe 24 

go even beyond that and do this sort of separation of 25 
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the first- and second-stage PUD approvals, if that's 1 

legally possible. 2 

  So could we do this, which is could we take 3 

a vote on -- as if it were legally possible, take a vote, 4 

even if it's only a consensus vote and then you do further 5 

study, you consult with the Applicant on what you think 6 

is legally possible, and then we would take final action 7 

on whatever you can advise us that's legally possible 8 

to do, whether it's approve extending the first stage 9 

and not extending the second stage or it's just approving 10 

the PUD extension with the constraints that Office of 11 

Planning has suggested, or denying it outright.  But at 12 

least we'd know if we had this third possibility.  But 13 

if we had a consensus vote, at least the Applicant would 14 

know that we're not -- that the intention -- whether the 15 

intention would be to just deny it outright or that we'll 16 

adopt this conditional extension.  Can we do something 17 

like that? 18 

  MR. BERGSTEIN:  Well, are you talking about 19 

taking a consensus vote to, in essence, say that you're 20 

willing to consider an extension but only if the 21 

modification, in essence, throws open the entire second 22 

stage of the PUD?  Is that what you're saying?  Is that 23 

the type of vote you want to take or do you want to actually 24 

take a vote that the consensus vote would be that you 25 
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grant the PUD extension but only to the extent it 1 

represents a first-stage PUD? 2 

  CHAIRPERSON MITTEN:  I would say something 3 

slightly different, which is that we would take a 4 

consensus vote that if it is legally possible -- and I 5 

don't know how this vote would turn out -- but if it was 6 

legally possible to do so, that we would extend the 7 

first-stage approval and deny extension of the 8 

second-stage approval.  That would be what I would 9 

propose that the Commission take a consensus vote on, 10 

awaiting then your learned study to determine whether 11 

or not in fact it is legally possible. 12 

  VICE CHAIRPERSON HOOD:  Madam Chair, let me 13 

just ask, I'm getting a little confused, what were we 14 

asked to do?  Let's deal with what we were asked to do. 15 

 I understand where we're trying to go, but I think we 16 

need to first see what we were asked to do as a Commission 17 

before we start making our own -- coming up with other 18 

things that we were not asked to do by the Applicant.  19 

We were asked, I believe, to extend for two years with 20 

some other parameters in place.  And if the Commission 21 

agrees to that, then we need to vote on that.  And if 22 

not, I think we need to come back then and start, if that's 23 

the wish of the Commission, move in that direction.  But 24 

I think we're putting the cart before the horse in the 25 
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way we're moving.  We haven't even voted on 1 

whether -- what was presented to us. 2 

  CHAIRPERSON MITTEN:  Well, if we vote on what 3 

was presented to us, then it moots out any other 4 

alternative, so I was trying to see if there was any 5 

enthusiasm on the part of the Commission for a different 6 

alternative, as opposed to committing ourselves to what 7 

the Applicant put before us. 8 

  VICE CHAIRPERSON HOOD:  I just have a -- you 9 

know, we're starting to get into a lot of other things 10 

and putting a lot of other things up in there that was 11 

not actually presented.  If that's the wish of the 12 

Commission, I can see how I want to move, but I just 13 

think -- 14 

  COMMISSIONER PARSONS:  Well, let me start 15 

this way:  I move we deny the application, because that's 16 

my option. 17 

  CHAIRPERSON MITTEN:  Okay.  For purposes 18 

of -- 19 

  COMMISSIONER PARSONS:  I mean if it's got 20 

to be black and white -- 21 

  VICE CHAIRPERSON HOOD:  I didn't say it had 22 

to be black and white. 23 

  COMMISSIONER PARSONS:  Well, no, that's what 24 

legal counsel is generally cautioning us about, that we 25 
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should not start into slope here down the hill that when 1 

we don't like a PUD that was decided ten years ago, we 2 

and the Office of Planning, that we should develop some 3 

new regulation on the spot here that says, "Here's how 4 

we're going to deal with these.  You bring in a little 5 

proffer of how you're going to change the brick and move 6 

the street around, and we'll go on hold as long as you 7 

promise not to go forward and get a building permit."  8 

That's nuts.  I mean we need a set of regulations to deal 9 

with this, if that's what we're going to do, in a studied 10 

fashion.  So the only way I know how to deal with it is 11 

to move for denial of this request. 12 

  CHAIRPERSON MITTEN:  I'm going to second Mr. 13 

Parsons' motion.  And I would like to go back to Mr. 14 

Bergstein one more time. 15 

  MR. BERGSTEIN:  To answer the question you 16 

posed? 17 

  CHAIRPERSON MITTEN:  Well -- 18 

  MR. BERGSTEIN:  I -- go ahead.  I don't have 19 

a problem with you taking a vote, which is, in essence, 20 

a conceptual vote because you're going to have to come 21 

back and do it again. 22 

  CHAIRPERSON MITTEN:  Right. 23 

  MR. BERGSTEIN:  If it's for the purpose of 24 

giving guidance to all here about what you're willing 25 
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to do if it's legal for you to do that.  Though I want 1 

to point out that if you did do that, you would throw 2 

out everything, including the amenities, so that if the 3 

Applicant's going to come back on a second stage is for 4 

them to come back with a complete product, and they can't 5 

be, in essence, judged for what amenities and public 6 

benefits they're describing this time around.  But if 7 

you're accepting the point you're back to an entirely 8 

new stage two, then everything's off the table until it's 9 

put back on the table. 10 

  But I don't have a problem with you making 11 

that type of a vote in order to get a consensus of the 12 

Commission if that's something you're interested in.  13 

And, also, again, I believe that what you're proposing 14 

is something that the Applicant could proffer to you.  15 

In other words, the Applicant could proffer to you a 16 

rollback to the first stage, and that is something which 17 

I think you can do.  So it may be that between now and 18 

your next meeting, apart from the fact that I may come 19 

back to you and tell you you can't do it on your own, 20 

it could be that the applicants will come to you, one 21 

or both, and suggest that this is something that they 22 

can agree to.  But I don't have difficulty with you making 23 

a conceptual vote for the purpose of providing guidance, 24 

assuming that I would determine the legality.  But I'd 25 
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also like to hear from what the applicants have to say 1 

in terms of their view of whether or not it's something 2 

that the Commission could legally impose. 3 

  CHAIRPERSON MITTEN:  Okay. 4 

  VICE CHAIRPERSON HOOD:  Madam Chair, since 5 

I obviously see where this may go, I will withdraw my 6 

statement and ask that Mr. Parsons withdraw his motion 7 

and also ask that you go back to what I really think I'm 8 

starting to have a problem with is fine tuning everything 9 

that comes here in front of us.  So let's go with that. 10 

 Because I don't want to see the Applicant -- us just 11 

throw it all out the window after all these years.  And 12 

I'll leave it at that.  Unless you just want to call for 13 

the vote, Madam Chair. 14 

  CHAIRPERSON MITTEN:  Mr. Parsons is 15 

thinking. 16 

  COMMISSIONER PARSONS:  Just to get to the 17 

issue of amenities, there are few, if any, amenities in 18 

today's vernacular.  As I remember it, they set back from 19 

the wall at Fort McNair so as to have further distance 20 

from the buildings within the Fort.  So as a matter of 21 

fact, I think in the exchange of correspondence, you've 22 

seen that the Office of Planning is asking them for more 23 

amenities.  So there's nothing really to be thrown away 24 

here, other than the fact that they were going to build 25 
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housing adjacent to Fort McNair, which was considered 1 

to be an amenity at the time, although we all agreed that 2 

overlooking Fort McNair is a pretty good residential 3 

opportunity rather than an office opportunity. 4 

  Well, if it will further the discussion, I'll 5 

withdraw the motion, but I just wanted people to know 6 

that I wasn't on the side of giving a straight two-year 7 

extension. 8 

  CHAIRPERSON MITTEN:  Yes. 9 

  COMMISSIONER PARSONS:  There's got to be 10 

something in the middle here. 11 

  CHAIRPERSON MITTEN:  Right.  Thank you. 12 

  VICE CHAIRPERSON HOOD:  And let me say I did 13 

that, to go back to your discussion, which I want to also 14 

note that I am totally in disagreement with the way we're 15 

going.  Actually, the vote may have split.  I just didn't 16 

give you an opportunity.  I just figured maybe we'll go 17 

that way since it seems to be we're trying to come to 18 

a consensus. 19 

  CHAIRPERSON MITTEN:  What I would like to 20 

be able to do, and I have to say I think that it is much 21 

cleaner -- I'm not a lawyer, but it strikes me as much 22 

cleaner from a legal perspective if you can say the first 23 

stage has been extended, the second stage has not been 24 

extended, as opposed to having this condition extension 25 
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that, as Mr. Parsons said, we haven't really even studied 1 

the conditions that are being proposed because we don't 2 

have the design in mind.  So I would like to get a 3 

consensus from the Commission as to if it's legally 4 

permissible to extend the first stage and deny extension 5 

of the second stage.  Is that something that we would 6 

support? 7 

  COMMISSIONER PARSONS:  I concur. 8 

  CHAIRPERSON MITTEN:  Mr. Hood?  Mr. 9 

Hannaham, yes? 10 

  VICE CHAIRPERSON HOOD:  Madam Chair, yes, 11 

I concur. 12 

  CHAIRPERSON MITTEN:  Okay.  So Mr. 13 

Bergstein then, you will do a little assignment work. 14 

  MR. BERGSTEIN:  I understand my assignment, 15 

yes. 16 

  CHAIRPERSON MITTEN:  Thank you.  And if I 17 

could just leap ahead to the next case, let me just find 18 

out from the commissioners, do we want the same sort of 19 

examination in the next case or should we call that and 20 

have a separate discussion?  Let me just see -- 21 

  VICE CHAIRPERSON HOOD:  I think we can do 22 

the same thing that we did in the previous case, Madam 23 

Chair. 24 

  COMMISSIONER PARSONS:  I would disagree. 25 
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  VICE CHAIRPERSON HOOD:  Okay.  Let me just 1 

tee this up and we'll take up the next case, and Mr. 2 

Bergstein will help us out.  We have a consensus vote 3 

then on the Capitol Point time extension, and we'll see 4 

if that's a legally possible alternative for us. 5 

  VICE CHAIRPERSON HOOD:  Madam Chair, may I 6 

just interrupt? 7 

  CHAIRPERSON MITTEN:  Yes. 8 

  VICE CHAIRPERSON HOOD:  I only heard Mr. 9 

Parsons and myself.  I didn't hear Mr. Hannaham say 10 

anything or you. 11 

  CHAIRPERSON MITTEN:  Well, as long as 12 

there's anybody that has an objection, let's talk about 13 

the case separately. 14 

  VICE CHAIRPERSON HOOD:  Okay.  All right. 15 

  CHAIRPERSON MITTEN:  So we'll next take up 16 

Zoning Commission Case Number 01-31TE/98-17F, the Florida 17 

Rock PUD Time Extension Request.  Mr. Bastida? 18 

  SECRETARY BASTIDA:  Madam Chairman, the 19 

staff have provided you all the information that is in 20 

the file and requests an action from the Commission 21 

regarding this matter.  Thank you. 22 

  CHAIRPERSON MITTEN:  Thank you.  Mr. 23 

Parsons, would you like to start off? 24 

  COMMISSIONER PARSONS:  Thank you.  As you 25 
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know, I guess, I opposed this project from its inception, 1 

and it was very simple for me, that the building was out 2 

of scale and out of purpose for what we hoped to be a 3 

lively Anacostia waterfront.  So unlike the previous case 4 

where we rezoned the area consistently and redid that 5 

last one at W1 and 3, what we did here was W2.  And what 6 

this building represents is essentially a C3C project. 7 

 It's 130 feet high instead of 70, it's a 6FAR instead 8 

of 4, and it is 800 feet of waterfront at the critical 9 

South Capital Gateway, and it is a much different 10 

circumstance than the prior case. 11 

  And I see -- I mean whether the order reflects 12 

it or not, we all understood what this was about is that 13 

it couldn't smaller than a million and a half square feet 14 

even though it was, in my judgment, too large for the 15 

site, and that was because they were trying to solicit 16 

the Department of Transportation.  Now they're trying 17 

to hold on to that major million and a half square foot 18 

building I guess in hopes of luring somebody else.  But 19 

the reason we were driven by it was the fact that we were 20 

trying to get the DOT site, people threatening to leave 21 

town and all those kinds of things. 22 

  I should point out to you that the amenity 23 

didn't come along until we demanded it.  In other words, 24 

this thing was going toward the disapproval in its first 25 
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stage until they came forward with this amenity site.  1 

And the amenity site then has this residential on it, 2 

a park.  I mean I've never opposed a park in my life, 3 

what's wrong with me?  But two-thirds of that site is 4 

a park.  But it is still the wrong signal to send of a 5 

C3C building with limited retail and a little bit of 6 

setback.  It barely makes -- you know, we just said 75 7 

feet and it's, I think, 58. 8 

  And I just feel that this one really requires 9 

starting over again, unlike the previous one.  And I can 10 

make quick work of it in making a motion to deny it and 11 

see if I get a second, and we can get on with the rest 12 

of our day.  So that's my motion is to deny the request 13 

for an extension. 14 

  CHAIRPERSON MITTEN:  All right.  Is there 15 

a second? 16 

  COMMISSIONER HANNAHAM:  Second. 17 

  CHAIRPERSON MITTEN:  All right.  Further 18 

discussion?  Mr. Hannaham, did you want to say anything 19 

before I launch in? 20 

  COMMISSIONER HANNAHAM:  Just moving along 21 

with Parsons' rationale.  Plus his -- 22 

  CHAIRPERSON MITTEN:  You need to turn your 23 

mike on. 24 

  COMMISSIONER HANNAHAM:  His rationale plus 25 
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his experience with respect to this case. 1 

  CHAIRPERSON MITTEN:  Yes. 2 

  COMMISSIONER HANNAHAM:  So we're going to 3 

have a discussion and see where it goes. 4 

  CHAIRPERSON MITTEN:  Okay.  One of the 5 

things about the Florida Rock case, and I respect Mr. 6 

Parsons for his consistency in his views, is that now, 7 

right or wrong, what's before the Commission is an order 8 

that everyone agrees, not unlike the previous case, 9 

everyone agrees that at least what constitutes a second 10 

stage needs to be revisited.  But in terms of the 11 

fundamental permission of the case, if we were to deny 12 

it, then I think we would have to establish that there 13 

had been some kind of material change in circumstances 14 

that was so significant that the underlying premise or 15 

premises on which the Commission relied in granting the 16 

approval had changed. 17 

  And notwithstanding that I think that there 18 

is the understanding that this was targeted to DOT and 19 

perhaps the massive nature of it was compelled by DOT, 20 

that's not a condition of the order, and we've learned 21 

from the 1957 E Street PUD that we really do have to have 22 

the conditions that are most fundamental to the approval, 23 

they have to be articulated as deal breakers.  So that 24 

wasn't one of the conditions that was articulated. 25 
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  In fact, I think the order discusses the fact 1 

that while this is suitable for government agencies, it's 2 

also possibly suitable for corporate headquarters and 3 

that the elimination of the Department of Transportation 4 

as a possible occupant doesn't remove a fundamental 5 

underlying condition, at least as it was articulated in 6 

the order.  And perhaps the order has some shortcomings 7 

in that regard, but I think that we, from a legal 8 

perspective, are limited in our ability to say that 9 

conditions have changed so dramatically because DOT's 10 

no longer in the mix that this warrants denial. 11 

  COMMISSIONER PARSONS:  Well, the changed 12 

circumstance for me, and I'll read this so you don't have 13 

to refer me to it. 14 

  CHAIRPERSON MITTEN:  Okay. 15 

  COMMISSIONER PARSONS:  In the order, I guess 16 

it's a finding of fact, Number 58, it says that, "The 17 

PUD project is generally consistent with the height bulk 18 

setback requirements of the proposed BP overlay."  Of 19 

course, I objected to that at the time. 20 

  What was going on in the Commission's mind, 21 

in my recollection, is that we had advertised a Buzzard's 22 

Point overlay, not dissimilar from the one we just passed, 23 

which said BP W2 here.  And I kept arguing how can we 24 

possibly say this is consistent with that?  Well, what 25 
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brought it into corp consistency was a property down the 1 

river that they were willing to build residential and 2 

a park on.  And I still can't grapple with that rationale. 3 

 So what I'm asking a fresh Commission to do is to say 4 

you just passed last week a BP W2 and how is it that that 5 

is not new information that didn't exist at the time or 6 

a changed circumstance in our regulations?  And I think 7 

it is.  Even though this order made that conclusion, I 8 

think we should be able to struggle with that, because 9 

that's the changed circumstance. 10 

  CHAIRPERSON MITTEN:  Right. 11 

  COMMISSIONER PARSONS:  And I might feel 12 

differently if the developer came forward and said, "All 13 

right.  You're right.  A million and a half square feet, 14 

130 foot is too high here.  I'll go down."  No.  What 15 

do we got?  We're going to tweak the first street, we're 16 

going to have a better looking address on Potomac Avenue. 17 

 Come on, these are architectural details.  But in the 18 

spirit of the Anacostia Waterfront Initiative and the 19 

future of this waterfront, I had expected some recognition 20 

of that just in the spirit of supporting the development 21 

of this City.  And that's why I'm where I am.  I couldn't 22 

wait to read that letter to say, "Ah-hah, maybe we've 23 

got some progress here."  Absolutely not.  So I'll stop. 24 

  VICE CHAIRPERSON HOOD:  Commissioner 25 
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Parsons, can I just ask you, you mentioned 58, and I 1 

believe that was in the old order of 11-26. 2 

  COMMISSIONER PARSONS:  Yes. 3 

  VICE CHAIRPERSON HOOD:  Could you also 4 

comment with Number 55 -- I mean I'm not drilling you, 5 

I'm just trying to understand where you're coming 6 

from -- Number 55 of that same order, which is a little 7 

further up on the page? 8 

  COMMISSIONER PARSONS:  I would agree with 9 

that. 10 

  VICE CHAIRPERSON HOOD:  You would still 11 

agree with that? 12 

  COMMISSIONER PARSONS:  It occurs the Capital 13 

Gateway/Buzzard Point area is in fact a development 14 

opportunity area for housing, commercial and public and 15 

recreational uses." 16 

  VICE CHAIRPERSON HOOD:  So you would agree 17 

with that. 18 

  COMMISSIONER PARSONS:  Oh, yes. 19 

  VICE CHAIRPERSON HOOD:  I don't 20 

understand -- maybe I'm missing something.  I don't 21 

understand the difference between that and 58.  I don't 22 

understand the point you're driving. 23 

  COMMISSIONER PARSONS:  The building 24 

approves 130 feet high.  The zoning we approved last week 25 
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is 70 feet high.  You see the difference? 1 

  VICE CHAIRPERSON HOOD:  Okay.  So you're 2 

just saying the height. 3 

  COMMISSIONER PARSONS:  Right. 4 

  VICE CHAIRPERSON HOOD:  Okay.  The height 5 

is an issue. 6 

  COMMISSIONER PARSONS:  So as we move along 7 

and make this decision, developers will come forward and 8 

say, "Well, you know, W2 up the River was 130, and I've 9 

got a tenant.  It's the Environmental Protection Agency 10 

that's planning to move." 11 

  VICE CHAIRPERSON HOOD:  You would mention 12 

that. 13 

  COMMISSIONER PARSONS:  "And we need 130 feet 14 

because they're big, they're really big."  So that's what 15 

concerns me is here we're at a threshold of the first 16 

development that's going to occur on this waterfront, 17 

and it's not very big. 18 

  VICE CHAIRPERSON HOOD:  Okay.  Now -- 19 

  COMMISSIONER PARSONS:  We are making a 20 

decision today to say, "Yes, I guess it continues to be 21 

the same because of Number 58 that was written two or 22 

three years ago that it's consistent," and it's not. 23 

  VICE CHAIRPERSON HOOD:  I understand that 24 

you have really been on that whole waterfront issue, but 25 
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I'm just concerned because I'm looking ahead now to Office 1 

of Planning who's saying -- was to approve another 2 

two-year extension. 3 

  COMMISSIONER PARSONS:  Oh, yes.  I'm 4 

disagreeing with the Office of Planning, yes. 5 

  CHAIRPERSON MITTEN:  Won't be the first 6 

time. 7 

  COMMISSIONER PARSONS:  No. 8 

  VICE CHAIRPERSON HOOD:  No, it won't be the 9 

first.  I'm just trying to understand, you know, this 10 

whole planning effort, this whole waterfront and all this 11 

other stuff that's going on.  So I guess I'm just trying 12 

to balance it, because when I first voted on Florida Rock, 13 

at that time, when I first came on the Commission, that 14 

was going to jump-start the area, and that's where I was 15 

with it then, and that's where I still am. 16 

  CHAIRPERSON MITTEN:  I think -- I  mean, Mr. 17 

Parsons, what you're saying is -- I can even agree with 18 

you.  I can say I don't know how they've got -- the order 19 

got written that way, but believe me after beating my 20 

head against the wall -- well, you weren't here for 1957(e) 21 

but we are constrained by these orders, regardless of 22 

whether we agree with what's in them. 23 

  And this is why it's so important, and I've 24 

learned how important it is to scrutinize every word 25 
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because things get slipped in there.  And I don't know 1 

if you had a -- if there was a debate on the dias about 2 

that specific item, but these things get slipped in, 3 

particularly so that when something comes back for an 4 

extension, you go, "See, ah-hah, it's there." 5 

  And so I can agree with you all the way, except 6 

I don't think that making decisions that are vulnerable 7 

to legal challenge helps anybody. 8 

  COMMISSIONER PARSONS:  Well, I don't 9 

understand why this isn't changed circumstance.  When 10 

the previous Commission made this decision, it was 11 

theoretical.  We hadn't voted on W2, we hadn't voted on 12 

any of it.  As a matter of fact, C3C was coming down from 13 

M Street as an alternative almost all the way to the River. 14 

 And some of my colleagues thought C3C along the River 15 

was a better alternative than W2.  And it was that mindset 16 

that they were going through when they wrote this.  And 17 

I'm just saying that there's a changed circumstance, that 18 

we're not looking for a pioneer anymore. 19 

  CHAIRPERSON MITTEN:  Right. 20 

  COMMISSIONER PARSONS:  Things are 21 

happening, and let's make sure that the right thing 22 

happens here and not rely on a decision that started before 23 

Mr. Altman even came to town. 24 

  CHAIRPERSON MITTEN:  Right. 25 
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  VICE CHAIRPERSON HOOD:  Let me just -- 1 

  CHAIRPERSON MITTEN:  Go ahead. 2 

  VICE CHAIRPERSON HOOD:  Another point that 3 

I wanted to make.  At one time, every applicant that came 4 

in front of this Commission that was trying to do a PUD 5 

was going after DOT.  That was an issue.  Everybody was 6 

after them.  So I mean, again, maybe we're not back at 7 

that, but, you know, I think that they should have an 8 

opportunity, because if you have five PUDs and everybody 9 

had the same -- and I think I said something then -- if 10 

everybody had the same tenant, you knew somebody was going 11 

to lose out. 12 

  COMMISSIONER PARSONS:  That's right.  We 13 

probably should have made a contingent if we could on 14 

them winning the DOT bid. 15 

  VICE CHAIRPERSON HOOD:  I wasn't just 16 

pointing this out.  I was just making a point about the 17 

other five -- the other four also including that came 18 

down that was going after the same applicant.  I mean 19 

we knew that somebody was going to lose out, and I think 20 

one of the things that they're references ask to give 21 

them additional time.  I'm sure the other four may show 22 

up too, I don't know. 23 

  CHAIRPERSON MITTEN:  Let me -- oh, go ahead, 24 

Mr. Hannaham. 25 
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  COMMISSIONER HANNAHAM:  I was reading the 1 

Office of Planning's memorandum of 17 April, a request 2 

for extension, and they respond to the question of is 3 

there -- there is no substantial change in any of the 4 

material facts upon which the Zoning Commission based 5 

its original approval of a planned unit development that 6 

would undermine the Commission's justification for 7 

approving the original PUD.  And then it goes on to list 8 

a host of changes, whether it recognizes that there have 9 

been changes in materials facts, which the Zoning 10 

Commission based its decision. 11 

  Given these different circumstances, OP has 12 

entered into discussion with the Applicant regarding how 13 

the application could be modified to respond to those 14 

changes.  And, accordingly, OP has agreed to support the 15 

request for extension to see whether the project can be 16 

modified in a way that would effectively respond to the 17 

changes in circumstances, and there is considerable 18 

changes in circumstance.  In addition to the ones 19 

mentioned by Mr. Parsons, there's a litany of changes 20 

that are listed here on Page 3 in that Office of Planning 21 

memo.  Goes on to halfway through Page 4. 22 

  COMMISSIONER PARSONS:  Well, maybe we should 23 

give the Office of Planning an opportunity -- 24 

  CHAIRPERSON MITTEN:  Let's do that. 25 
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  COMMISSIONER HANNAHAM:  Despite this, the 1 

Office of Planning says, "Let's go forward with it, that 2 

it's worthy of continuation." 3 

  CHAIRPERSON MITTEN:  Let's ask the Office 4 

of Planning. 5 

  COMMISSIONER HANNAHAM:  Could we ask the 6 

Office of Planning -- 7 

  COMMISSIONER ALTMAN:  I think there are a 8 

few things.  I mean one is that part of the balance here 9 

is that we are -- this did start long before I was here, 10 

and I remember it was one of the first things that came 11 

forward, and we had very similar concerns when it came 12 

up for the extension and struggled with this.  And one 13 

of the reasons that we came down on the side that we did 14 

in terms of supporting this extension was that we did 15 

want to provide an incentive to the developer, to the 16 

property owner to convert their property from the gravel 17 

yard, which it can continue to remain in perpetuity, to 18 

a more productive mixed use opportunity. 19 

  In light of that, the other question, it's 20 

not just what's changed in the regulatory world but what's 21 

actually changed in the market?  And although there have 22 

been changes in the market, the market still, when you 23 

go down to the Buzzard Point area, hasn't yet proven strong 24 

enough yet.  There are changes that are happening at the 25 
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Navy Yard, changes hopefully at the Southeast Federal 1 

Center.  Buzzard Point down to Florida Rock is still an 2 

area that is still challenged in terms of the market.  3 

We'd like there to be a market but it hasn't suddenly 4 

become a hot market, hasn't suddenly become the best place 5 

for one to invest.  I mean people are interested in it, 6 

they talk about it, but there's still a pioneering aspect 7 

to it, particularly, and we're trying to incent the owners 8 

of the industrial land to convert to, to see the incentive 9 

to move to mixed use. 10 

  Now the challenge there was how do they have 11 

enough density, enough of an incentive in terms of the 12 

overall envelope, which is what was established through 13 

the PUD, but at the same time make the design changes 14 

that we think would make it a better project?  And that's 15 

why we took a similar approach to this as we did the 16 

first -- the one that you heard before of Capitol Point, 17 

which was to say, "Okay, we'll maintain the overall 18 

envelope that you had as well the amenity package that 19 

you had proffered in terms of housing and in terms of 20 

the park and the agreement with the U.S. Conservation 21 

Corps, but at the same time recognize that there are going 22 

to have to be changes in the design of this project to 23 

make it more amenable, more responsive to the fact that 24 

there are changes occurring in the area."  So issues 25 
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around the setback, issues around the design, issues 1 

around the pedestrian passageway, the setbacks, all those 2 

kinds of design issues which still need to be taken into 3 

account, so it wasn't just a blanket approval. 4 

  That project -- of course, you're right.  5 

That project that was approved, which is in Phase 2 and 6 

very specific design, obviously isn't one that's there. 7 

 It was designed for a specific purpose.  I mean obviously 8 

there's flexibility, but I mean it was all part of that, 9 

and we didn't want to just see that going forward blindly, 10 

because we knew, frankly, there was probably going to 11 

be substantial change to that proposed design, and we 12 

wanted to shape that design and at the same time give 13 

them enough of an incentive to move from an industrial 14 

to a mixed use zoning.  Maybe, Ellen, you want to add. 15 

  MS. McCARTHY:  Right.  I think also while 16 

the project may not be exactly the one that we would have 17 

conceived if we were starting over, what was really 18 

important about this project, really, really important 19 

in terms of what we're trying to achieve on the waterfront, 20 

is that right now there are two industrial uses going 21 

on, both on the amenities site and on the current site, 22 

that are completely inappropriate and completely opposed 23 

to what we are proposing to happen on the waterfront.  24 

And they're very profitable uses, and they will continue 25 
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as profitable uses unless there's sufficient incentive 1 

in terms of the density and the development permitted 2 

on the site to make it worthwhile for those to occur.  3 

And that's why we felt preserving that envelope but 4 

changing the package was the way to go. 5 

  COMMISSIONER PARSONS:  Well, how do you deal 6 

with the issue of changed circumstance?  You don't think 7 

the circumstances have changed at all then.  From a zoning 8 

perspective now.  I mean that's the test that we've got 9 

to -- 10 

  MS. McCARTHY:  Well, I think we confronted 11 

the same problem that Ms. Mitten mentioned earlier, that 12 

while there have been a number of things that have changed, 13 

if you go back to the order, the order anticipated a large 14 

number of those changes.  So in the end what we've 15 

concluded was there had been insufficient change to 16 

invalidate the fundamental basis of the PUD but sufficient 17 

change to indicate the need to redesign. 18 

  COMMISSIONER PARSONS:  All right.  I'd like 19 

to skip then to a letter to Mr. Altman from the FRP and 20 

see how many of these things you think are really doable. 21 

 I'm on Page 2, Number 3(a).  They just spent $4 million 22 

on a bulkhead that's completed.  So they're going to 23 

increase, as structurally feasible, the width of the 24 

waterfront esplanade.  That's just not going to happen, 25 
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is it?  Because they've committed to building 58 feet, 1 

which is what is called for in the PUD.  They can't go 2 

any farther out into the River.  They're not intending 3 

to decrease the square footage of the building, so how 4 

could they possibly get to 75 feet? 5 

  MR. COCHRAN:  Mr. Parsons, there is indeed 6 

a pinch point at 58 feet.  The bulk of the length is wider 7 

than that.  The setback is greater, generally 75 feet 8 

and at one point even 110 feet.  We had discussions with 9 

the Applicant.  There would certainly be a number of 10 

questions raised by OP at the time of redesign on whether 11 

it would be structurally feasible, in terms of tiebacks, 12 

to move or change that pinch point which is on the eastern 13 

side of the PUD, that is to say up River.  We would must 14 

rather see that more gracious entry into the otherwise 15 

relatively generous esplanade. 16 

  MS. McCARTHY:  In other words, if one simply 17 

changed the tilt of the building, you would have less 18 

than 110 feet but more than the 58 or if one notched the 19 

building further at that point -- 20 

  COMMISSIONER PARSONS:  Okay.  I'm not 21 

agreeing with that, but now I understand. 22 

  MS. McCARTHY:  Right.  The point in which 23 

it's 58 feet is, as Mr. Cochran said, it's a pinch point, 24 

it's not a large portion of the site. 25 
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  COMMISSIONER PARSONS:  Now, E says they're 1 

going to review and consider the linear quality of the 2 

waterfront facade of the east building of the project 3 

looking to deemphasize the apparent height and length. 4 

 Now they already did that from stage one to stage two. 5 

  So now in stage 3 we're going to look at that 6 

again.  Have you see any drawings of that?  Are you really 7 

encouraged?  I guess my point is in this letter there's 8 

so many caveats in here that I don't think they need to 9 

do anything.  They can come back with the same project 10 

and say, "I'm sorry."  I mean Number 4 is a throwaway 11 

on, "The design of the east building shall not preclude 12 

the introduction of a residential component if it is 13 

deemed feasible." 14 

  I guess my point is on this letter I see no 15 

commitment to do anything but to consider things and get 16 

back to you.  And that was my grave disappointment.  I 17 

really expected in the spirit of getting on with this 18 

that they'd agree to a lesser FAR, a lesser building height 19 

and more in conformance with the Anacostia Waterfront 20 

Initiative.  I'm sorry, I cut you off, but I just thought 21 

I'd cut to the quick and say that I just don't see any 22 

change to this project based on this, quote, "commitment," 23 

other than they won't apply for a building permit until 24 

they've talked with us. 25 
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  MS. McCARTHY:  We discussed each of these 1 

various elements and did look at specific design 2 

alternatives, and I think what we made clear was that 3 

the Office of Planning was not going to be supporting 4 

to the Commission a design that didn't have a clear break 5 

in the buildings that didn't minimize the linear quality 6 

by having some sort of -- I mean there is now a break 7 

in the buildings but because of the curve it's not as 8 

apparent. 9 

  COMMISSIONER PARSONS:  Right. 10 

  MS. McCARTHY:  So we talked about different 11 

ways that that curve could be adjusted or the mouth of 12 

it widened.  And it seemed to us that there were, and 13 

I think to the Applicant, that there were a number of 14 

different design approaches that would achieve what we 15 

were talking about and have relatively minor impact on 16 

the FAR. 17 

  COMMISSIONER PARSONS:  This building is 50 18 

feet longer than the Kennedy Center.  That's how big this 19 

sucker is.  It's a beached whale.  I'd better stop.  I'm 20 

sorry.  I'm sorry. 21 

  CHAIRPERSON MITTEN:  No, that's fine. 22 

  COMMISSIONER PARSONS:  I shouldn't have done 23 

that, but I mean it's just too important to allow it to 24 

go to this use.  All right. 25 
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  COMMISSIONER ALTMAN:  I believe the way 1 

we -- the reason that they gave us comfort about this, 2 

in a sense, was that by having to come back for 3 

modification, I mean it's clear that we weren't just -- if 4 

we're going to support the project with the extension, 5 

as is, we would just have supported the extension, as 6 

is, that it sent a clear signal that a number of changes 7 

were needed in the areas that they outlined.  And by 8 

forcing back into a modification, the clear signal was 9 

there are going to have to be real changes, that it wasn't 10 

just a matter of tweaking here and there and maybe a little 11 

bit better glazing on the window or better brick or 12 

something that's an architectural detail, but there 13 

really were going to need to be some changes in order 14 

to get our support, which we have not guaranteed that 15 

we would support that until we see that.  So it wasn't 16 

meant to be a blanket approval. 17 

  We tried to lay out some of the overall design 18 

parameters.  Maybe what you're suggesting is that there 19 

needs to be something further proffered by the Applicant 20 

in terms of this extension to meet some of the need, what 21 

you've pointed out, but we tried to lay that out by having 22 

a process to keep the design dialogue going with a clear 23 

sense that it's not -- we would not be supporting it as 24 

it is today.  There would have to be modifications. 25 
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  COMMISSIONER PARSONS:  Well, once they get 1 

a client that needs a million and a half square feet, 2 

any change you ask for will be unacceptable because 3 

they've got a client that needs a million and a half square 4 

feet.  And they've committed to wait until they have a 5 

client, and then they'll come to you with design 6 

refinements.  So I just think we're -- 7 

  CHAIRPERSON MITTEN:  Well, I think, Mr. 8 

Parsons, our conclusion and Florida Rock's conclusion 9 

as well, was that the likelihood of another million and 10 

a half square foot tenant coming along was extremely small 11 

and that most likely we were talking about breaking this 12 

up into buildings of separate tenancy, which helps, I 13 

think, make the likelihood of the bulk changing much more 14 

likely. 15 

  COMMISSIONER PARSONS:  But there is no 16 

guarantee. 17 

  CHAIRPERSON MITTEN:  It's true, there's no 18 

guarantee, but there's sure -- as I'm sure Mr. Devillae 19 

would agree, there aren't a lot of a million and a half 20 

square foot tenants out there actively looking at this 21 

point in time.  Because I know he would have nailed them. 22 

  If I could just say something, which is I 23 

want to thank Mr. Hannaham for directing us back to the 24 

Office of Planning report, because they did enumerate 25 
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many of the background changes that have taken place, 1 

and it's not exclusively the Buzzard Point or Capitol 2 

Gateway overlay that was put in place.  There are many 3 

other background circumstances.  And I'm also reminded, 4 

looking at the Office of Planning report, that in addition 5 

to just the straight up and down zoning that had been 6 

advertised, which was the BP W2, and that didn't change, 7 

we did introduce some changes -- this Commission 8 

introduced changes to the Buzzard Point overlay that had 9 

not been anticipated, and those are on Page 4, that we 10 

increase the setback along the waterfront and we had this 11 

design review process that was going to reside with the 12 

Commission.  That was a new introduction.  So I think 13 

that argues in favor of Mr. Parsons' position, which is 14 

there has been -- and I mean the Office of Planning is 15 

saying, "Yes, there have been substantial  changes, but 16 

this is the way we'd prefer to deal with it." 17 

  I think in terms of the case being made for 18 

this PUD providing the incentive that is necessary for 19 

the Applicant to abandoned their currently very 20 

profitable use of concrete batching, or whatever it is 21 

that they do exactly, I guess I'm weary of that because 22 

I don't think you need to sell out this site to accomplish 23 

that.  On Page 3, there's numerous improved market 24 

conditions that the Office of Planning articulates, all 25 
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of which enhance the value of the Florida Rock property 1 

for redevelopment.  These include the market for private 2 

housing in Central Washington on Capital Hill has improved 3 

dramatically, NAVSEA has moved approximately 5,000 4 

employees into the Washington Navy Yard, four office 5 

buildings have been constructed along M Street, funding 6 

for the expansion of the Marine barracks and the Hope 7 

6 for the Arthur Capper Housing Project.  There's a lot 8 

of background conditions -- and also just the 9 

redevelopment proposed for the Southeast Federal Center. 10 

  There are a lot of background conditions that 11 

are going to improve the value of this property, and I 12 

don't think we have to necessarily load up this site just 13 

to convince one buyer or one applicant that it's time 14 

for them to make a change.  So I think, yes, I'm glad 15 

for the lengthy discussion, and I'm inclined to support 16 

Mr. Parsons' view. 17 

  Anyone else?  Did you make a motion? 18 

  COMMISSIONER PARSONS:  Made a motion. 19 

  CHAIRPERSON MITTEN:  Oh, we have one.   20 

Okay.  Any further discussion then on the motion? 21 

  VICE CHAIRPERSON HOOD:  Is there a motion 22 

on the table? 23 

  CHAIRPERSON MITTEN:  Yes.  Mr. Parsons had 24 

made a motion to deny, and Mr. Hannaham had seconded the 25 
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motion to deny. 1 

  VICE CHAIRPERSON HOOD:  To deny? 2 

  CHAIRPERSON MITTEN:  The request for 3 

extension, yes. 4 

  VICE CHAIRPERSON HOOD:  Well, I will be 5 

voting against that motion. 6 

  CHAIRPERSON MITTEN:  Okay.  Any further 7 

discussion before we put it to a vote. 8 

  VICE CHAIRPERSON HOOD:  I don't think I need 9 

to elaborate. 10 

  CHAIRPERSON MITTEN:  Okay.  We're going to 11 

let Mr. Altman have one last word. 12 

  COMMISSIONER ALTMAN:  I just didn't want to 13 

confuse our -- because the report does lay out and it 14 

is a matter of interpretation, but we weren't implying 15 

that all those conditions meant that, in terms of our 16 

approach, that we felt there are changes circumstances 17 

but we did feel that there is still a question of timing 18 

of the market.  And as you know, it's still untested in 19 

many ways, and that's why we don't want to mislead anyone 20 

that suddenly there is a completely changed market 21 

circumstance.  There are positive trends but the timing 22 

is one that you can argue could be another economic cycle 23 

off before it really moves to Buzzard Point and is 24 

sufficient incentive. 25 
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  CHAIRPERSON MITTEN:  Yes. 1 

  COMMISSIONER ALTMAN:  And the other was that 2 

it was the first request -- that it was the first request, 3 

and we wanted to give them further incentive in this market 4 

to try to convert.  So I just wanted to be clear.  I 5 

respect your decisionmaking, but I don't want to mislead 6 

you as to our view of the market there. 7 

  CHAIRPERSON MITTEN:  Thank you. 8 

  VICE CHAIRPERSON HOOD:  Madam Chair, I know 9 

we have a motion on the table, but, again, I think due 10 

diligence in considering what we did with Capitol Point, 11 

given I think -- I believe, the way I understood it, we 12 

gave flexibility.  And I think, again, with Mr. Altman's 13 

comments, what he made earlier about the market for that 14 

area, it's no big market in that area, in that specific 15 

area of Southwest, and I think we have somebody ready 16 

to put something on the table, and I think the height 17 

shouldn't just be the issue, from what I'm hearing.  I 18 

understand what Mr. Parsons is saying, 130 as opposed 19 

to, what is it, 70 or whatever it is. 20 

  COMMISSIONER PARSONS:  Seventy. 21 

  VICE CHAIRPERSON HOOD:  Seventy.  I don't 22 

think that's an issue to turn down this at least one more 23 

time, because I think the major tenant, the Department 24 

of Transportation has moved somewhere else, and we knew 25 
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that when we were approving all those other PUDs that 1 

were in front of us talking about the Department of 2 

Transportation.  And, again, like Mr. Altman said, I 3 

agree with this area, having worked in that area, nobody's 4 

running down there, even if it's beside the waterfront, 5 

and we have someone here who's ready to jump-start that 6 

area, and I think we need to stick with it.  Maybe they 7 

can tweak the height, but we can stick with it, and I 8 

just hate to see us just vote this all the way out.  That's 9 

my comment. 10 

  COMMISSIONER PARSONS:  All we're doing is 11 

to say let's start over again.  That's all.  We're not 12 

saying there will be no project on this site.  We just 13 

established a new zoning principle for this area last 14 

week, and please come forward. 15 

  VICE CHAIRPERSON HOOD:  Well, I can assure 16 

you, Mr. Parsons, and I know you definitely know the area, 17 

having worked down there, I think what we're going to 18 

probably -- what this Commission is doing right now, I 19 

think we're going to -- nothing against the cement plants 20 

and all that that's going on down there, but I think we're 21 

going to see that for a while. 22 

  And I think that we have somebody here with 23 

something on the table.  We need to give them that 24 

opportunity, and I just have a problem with us -- you 25 
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talk about the waterfront, but I think we're going in 1 

the direction where we're going to have waterfront with 2 

concrete plants.  If that's the way this Commission wants 3 

to move, then that's the way we'll move.  I'll be voting 4 

against that motion. 5 

  CHAIRPERSON MITTEN:  Is there any other 6 

discussion?  We need to vote on the motion to end 7 

discussion or we can just agree that we're ready to vote. 8 

 All right. 9 

  VICE CHAIRPERSON HOOD:  One more 10 

consideration, Madam Chair.  If we could do what we did 11 

previously with the first PUD.  Anyone open to that 12 

suggestion? 13 

  CHAIRPERSON MITTEN:  Well, Mr. Parsons would 14 

have to withdraw his motion. 15 

  COMMISSIONER PARSONS:  No.  To me there's 16 

no changed circumstance at the previous case.  That's 17 

my whole argument here. 18 

  CHAIRPERSON MITTEN:  I don't hear him 19 

withdrawing it. 20 

  COMMISSIONER PARSONS:  Right. 21 

  CHAIRPERSON MITTEN:  All right.  We have a 22 

motion and a second to deny the request for extension 23 

of the Florida Rock PUD.  All those in favor of the motion 24 

to deny, please say aye. 25 
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  CHAIRPERSON MITTEN:  Those opposed please 1 

say no. 2 

  VICE CHAIRPERSON HOOD:  No, opposed. 3 

  CHAIRPERSON MITTEN:  Mr. Bastida. 4 

  SECRETARY BASTIDA:  I have a vote from -- an 5 

absentee ballot from Mr. May voting against the motion. 6 

 Accordingly, I will record the vote three to two to deny 7 

the time extension.  Mr. Parsons, Mr. Hannaham -- Mr. 8 

Parsons moving and Mr. Hannaham second, Ms. Mitten voting 9 

on the affirmative to deny;  Mr. Hood and Mr. May voting 10 

on the negative to deny. 11 

  CHAIRPERSON MITTEN:  Thank you. 12 

  I believe that's everything that we have 13 

under Final Action. 14 

  SECRETARY BASTIDA:  That is correct, Madam 15 

Chairman. 16 

  CHAIRPERSON MITTEN:  And the only piece of 17 

correspondence that we haven't deal with so far is the 18 

memo from Susan Gilbert, the Director of the Office of 19 

Employment Services, and we acknowledge receipt of that 20 

correspondence and we'll be discussing that further in 21 

subsequent session. 22 

  And I think if there's no other business -- 23 

  SECRETARY BASTIDA:  I can see you decided 24 

not to -- on the correspondence, Item C, the letter from 25 
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Holland & Knight, requesting the emergency text 1 

amendment -- 2 

  CHAIRPERSON MITTEN:  Right.  We spoke about 3 

that when the Office of Planning did their -- 4 

  SECRETARY BASTIDA:  Oh, I'm sorry.  Yes, 5 

right.  I'm sorry.  It's B.  I'm sorry, it's B, letter 6 

from Holland & Knight regarding case 00-27M and case 7 

01-33TA.  This is the one that was the site and then the 8 

Office of Planning wanted to have a more comprehensive 9 

approach. 10 

  CHAIRPERSON MITTEN:  We talked about that 11 

already when we talked about the Office of Planning's 12 

status report. 13 

  SECRETARY BASTIDA:  Right.  Correct.  And 14 

I assume that that was the action that are taking -- 15 

  CHAIRPERSON MITTEN:  Yes. 16 

  SECRETARY BASTIDA:  -- regarding the 17 

correspondence. 18 

  CHAIRPERSON MITTEN:  Right. 19 

  SECRETARY BASTIDA:  Okay.  I just wanted to 20 

make sure that it's clear. 21 

  CHAIRPERSON MITTEN:  Yes. 22 

  SECRETARY BASTIDA:  And the remainder of the 23 

schedule, I have provided you with a new remainder 24 

schedule with all the hearings through the September. 25 
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  CHAIRPERSON MITTEN:  Thank you. 1 

  SECRETARY BASTIDA:  And the only thing is 2 

I would like a few minutes of the Commission afterwards. 3 

  CHAIRPERSON MITTEN:  Yes.  Thank you.  If 4 

there's no further business, this meeting is adjourned. 5 

  SECRETARY BASTIDA:  Thank you, Madam 6 

Chairman. 7 

  (Whereupon, at 4:48 p.m., the Zoning 8 

Commission meeting was concluded.) 9 

 10 

 11 


